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Definitions and interpretation

1.1 In this Agreement, unless the context clearly indicates a contrary intention, the words herein below defined shall have the meanings assigned to them and cognate expressions shall bear corresponding meanings:

1.1.1 "the Airports Company"
means the Airports Company South Africa SOC Limited, registration number 1993/004149/30;

1.1.2 “Agreement” 
means this agreement, together with all annexures hereto;

1.1.3 "Airport"
means Cape Town International Airport;

1.1.4 "Annexure"
means an annexure attached to this Agreement;

1.1.5 "Business Day"
means any day other than a Saturday, Sunday or official public holiday in the Republic of South Africa; 

1.1.6 "Commencement 
Date"
means __________;

1.1.7 "Equipment"
means the access-control-and-payment-related equipment and information technology facilities identified or described in Annexure "A" (list of Equipment) and which are utilised in connection with the Services;
1.1.8 "Parking Facilities"
means those portions of the Airport, owned by the Airports Company, currently being utilised as (i) public parking areas; (ii) staff parking areas; or (iii) inner lanes for use by permit holders, the Airports Company vehicles and emergency vehicles, which parking facilities are demarcated on the diagram attached hereto as Annexure "B" (Map of Airport and Parking Facilities), on and in respect of which the Services are to be performed, and includes (subject to the provisions of clause 6.4) any future extension to such public parking areas, staff parking areas and inner lanes made by the Airports Company;
1.1.9 “Parking Offices”
means the control room or rooms and other offices or facilities made available by the Airports Company to the Operator at the Airport from which to conduct the Services;

1.1.10 "Operator"
means [●];

1.1.11 "Parties"
means both the Airports Company and the Operator and "Party" means either one of them;

1.1.12 "Revenue"
means all revenue accruing to the Airports Company and generated as a result of the Operator's execution of the Services, including all amounts paid to the Operator by persons accessing the Parking Facilities and applicable taxes, whether such amounts are pre-paid, paid in cash, by cheque, bank transfer, credit card, or otherwise;

1.1.13 "Service Fee"
means the fee set out in clause 5 (the Service Fee and payment) payable by the Airports Company to the Operator as consideration for the Services;

1.1.14 "Services"
means the parking management (and related and cleaning) services provided by the Operator to the Airports Company in terms of this Agreement;
1.1.15 "Signature Date"
means the date of signature of this Agreement by the Party signing last in time; and
1.1.16 "VAT"
means value added tax levied under the Value-Added Tax Act, 89 of 1991. 

1.2 Words importing the singular shall include the plural and vice versa, words importing the masculine gender shall include the other genders and vice versa and natural persons shall include juristic persons and vice versa.

1.3 References to a "person" include a natural person, company, close corporation or any other juristic person or other corporate entity, a charity, trust, partnership, joint venture, syndicate or any other association of person.

1.4 The headnotes to the clauses of this Agreement are inserted for purposes of reference only and shall not affect the interpretation of any provisions to which they relate.

1.5 In the event that any definition in this clause contains substantive provisions, then such provisions shall be given effect to as if they were incorporated into the main body of this Agreement.

1.6 When any number of days is prescribed in this Agreement, same shall be reckoned exclusively of the first and inclusively of the last day, unless the last day falls on a day which is not a Business Day in which case the last day shall be the next succeeding Business Day.

1.7 Where any term is defined within the context of any particular clause in this Agreement, the term so defined, unless it is clear from the clause in question that the term so defined has limited application to the relevant clause, shall bear the meaning ascribed to it for all purposes in terms of this Agreement, notwithstanding that that term has not been defined in this clause.

1.8 The use of the word "including" followed by specific examples shall not be construed as limiting the meaning of the general wording preceding it. 

1.9 Expressions defined in this Agreement shall bear the same meanings in the annexures to this Agreement which do not contain their own definitions.

1.10 The rule of construction that the contract shall be interpreted against the party responsible for the drafting or preparation of the contract shall not apply. 

Appointment of the Operator 
1.11 The Airports Company hereby appoints the Operator to provide the Services in return for payment of the Service Fees in accordance with the terms and conditions of this Agreement.  The Operator hereby accepts such appointment.

1.12 The Operator acknowledges that the Airports Company will be under no obligation to provide the Operator with a continuous flow of work or revenue.  The Operator acknowledges that the Airports Company's requirements for the Services and, accordingly, the provision of the Services to the Airports Company by the Operator in terms of this Agreement, shall be determined, inter alia, by the Airports Company's business needs, market forces and the dictates of the economic environment in which the Airports Company conducts its business.

1.13 It is recorded that this Agreement is entered into on a principal-to-principal basis.  Nothing in this Agreement, whether express or implied, shall be construed as creating any relationship either of landlord/tenant, employee/employer, principal/agent, partnership, associate or any other relationship of a like nature, between the Airports Company and the Operator or any of the Operator's employees, directors, officers or agents.  Furthermore, the Operator shall not, under any circumstances:
1.13.1 conclude any agreement in the name of the Airports Company or that would bind the Airports Company unless previously authorised to do so in writing;

1.13.2 pledge the credit of the Airports Company or bind the Airports Company or act for and on behalf of the Airports Company in any way whatsoever; nor

1.13.3 hold itself out as being employed by or in partnership with or associated with the Airports Company in any way other than as an independent contractor in terms of this Agreement.

1.14 The Parties record that due to the nature of the Services, there are certain aspects of the Services where the Airports Company requires that it maintains a degree of control and/or supervision over the Operator's activities. 

Duration

1.15 This Agreement shall commence on the Commencement Date and shall continue in force for a period of 3 (three) years ("the Initial Period").
1.16 The Airports Company may, by giving the Operator 6 (six) months written notice, terminate the Agreement in the event that the Airports Company decides to insource the parking operations at its airports.  
Security deposit 

1.17 Within 5 (five) Business Days of the Commencement Date, the Operator shall deliver to the Airports Company security acceptable to the Airports Company in its reasonable discretion, for the due and punctual fulfilment of all obligations and the due and punctual payment of all sums of money which may, at any time, be or become owing by the Operator to the Airports Company in terms of this Agreement.  Such security deposit shall be an amount equal to the gross parking revenue earned by the Airports Company for the entire month immediately preceding the Commencement Date.  The security deposit shall take the form of:

1.17.1 a cash deposit; or

1.17.2 an irrevocable payment guarantee issued by a reputable financial institution acceptable to the Airports Company substantially in the form contained in Annexure "C" (draft payment guarantee in lieu of security).

1.18 Any and all interest accruing to the security deposit shall accrue to the sole benefit of the Airports Company.

1.19 Should a payment guarantee (as required in terms of clause 4.1.2) not be furnished by the Operator to the Airports Company on due date or should the financial institution that issued the payment guarantee at any time withdraw therefrom, then the Operator shall furnish the Airports Company with a cash deposit (as contemplated in clause 4.1.1) within 5 (five) Business Days of receiving written demand from the Airports Company to do so.  In order for the Airports Company to monitor compliance by the Operator of the provisions of this clause 4.3, the Operator shall do all things necessary in order to ensure that the financial institution advises the Airports Company in writing of any withdrawal of, cancellation of or amendment to the payment guarantee.

1.20 The Airports Company shall have the right to apply the whole or any part of such security deposit (excluding any interest accruing thereon) towards the payment of any amount or liability in respect of which the Operator may become liable to the Airports Company under this Agreement.  The Airports Company shall notify the Operator in writing of any utilisation of such security deposit by it for such purpose and forthwith upon receipt of such notification by the Operator, the Operator shall be obliged to effect payment in cash to the Airports Company of such amount as may be required to reinstate the security deposit to the amount contemplated in clause 4.1.  

1.21 The Operator shall not, under any circumstances, be entitled to set-off against the security deposit any amount payable by it in terms of this Agreement.

1.22 The security deposit shall be retained by the Airports Company until the discharge by the Operator of all its obligations to the Airports Company under this Agreement where after the security deposit, or any balance still remaining, shall be released by the Airports Company to the Operator.

1.23 As further security for the due and punctual payment by the Operator of all monies which are due and owing by the Operator to the Airports Company from time to time in terms of this Agreement, the Operator shall, on or prior to the Signature Date, furnish the Airports Company with a duly executed deed of suretyship in the form attached hereto as Annexure "D" (deed of suretyship) in terms of which each of the shareholders or members of the Operator (as the case may be) stand as surety for the obligations of the Operator in terms of this Agreement.

1.24 Notwithstanding that the Operator shall furnish the Airports Company with the security deposit and the deed of suretyship as contemplated in this clause 4, the Airports Company reserves the right to require the Operator to procure further security for its obligations under this Agreement as it deems appropriate in the circumstances.  

The Service Fee and payment

1.25 The Service Fee payable by the Airports Company to the Operator in consideration for the provision of the Services is R[●] per month which amount is inclusive of VAT and payable in accordance with the provisions of this clause 5.

1.26 On or before the 5th day of each calendar month, the Operator shall submit to the Airports Company a comprehensive original invoice in respect of the Services rendered for the previous month which invoice shall record VAT as a separate charge.

1.27 The Airports Company shall pay the Service Fee:

1.27.1 within seven (seven) Business Days of receipt by it of an invoice by the Operator;

1.27.2 directly into the following bank account of the Operator:

[●]
or into such other bank account as the Operator may notify the Airports Company of, in writing.

1.28 The Service Fee shall, with effect from each anniversary of the Commencement Date, escalate (compounded each year), by the CPI prevailing in the month immediately preceding the relevant anniversary of the Commencement Date.  For the purposes hereof, "CPI" shall mean the Consumer Price Index, excluding interest rates and mortgage bonds for metropolitan areas, as published by Statistics South Africa (or its successor in title) in its monthly statistical news release. Where legislation, regulation or legal determinations (such as sectorial wage increases) require increases greater than CPI this will be accepted only against proof of such increases being supplied by the Operator.
1.29 The Operator shall be liable to pay directly the following expenses it incurs in relation to the provision of the Services or the execution of the Operator's obligations under this Agreement which include:

1.29.1 all its staffing costs;

1.29.2 consumables as required by the Equipment being, inter alia, tickets, ribbon and printer cartridges;

1.29.3 signage within the Parking Facilities (including disclaimers and tariff boards) and all costs relating to the variable messaging system;

1.29.4 cost of repair, maintenance, insurance and relocation of the Equipment;

1.29.5 security and any and all costs associated with any cash in transit; it is a specific requirement that Pay Stations may only be drained between the hours of 01h00 and 04h00 on any day, and that the actual times be varied.
1.29.6 cost of cleaning the Parking Facilities 
1.29.7 costs of cleaning, maintaining and repairing the interiors of the Parking Offices and the cashier stations;

1.29.8 insurance, administration, finance and bank costs;
1.29.9 operation of battery-operated shuttles for ferrying passengers to and from the terminal buildings at the Airport;

1.29.10 online system for credit cards; and

1.29.11 bad debts, shrinkage and claims,
(collectively, "the Running Expenses").
1.30 The Operator shall promptly, on demand, reimburse the Airports Company for any Running Expenses disbursed or incurred by the Airports Company on behalf of the Operator or for its account.

1.31 All payments made by the Airports Company to the Operator under this Agreement shall be without prejudice and shall not constitute an acceptance of the quality of the Services supplied by the Operator under this Agreement, nor shall it impair or compromise the Airports Company's right to exercise any legal or contractual remedies against the Operator arising out of the latter's failure to duly render the Services in terms of this Agreement.

The Services

general
1.31.1 The Operator shall provide the Services to the Airports Company for the duration of this Agreement and shall be responsible for effecting all functions and tasks necessary or reasonably required by the Airports Company in connection with the Services.  In general terms, these tasks embody the maintenance and operation of the Parking Facilities, assisting with information systems relevant thereto and the proper and efficient handling of all related documentation and company records.  Further requirements which the Operator must comply with in rendering the Services are set out in Annexure "E" (further requirements in rendering the Services).
1.31.2 The Services shall be operational 24 hours per day for each and every day of the year and involves the operation and management of all aspects of the Parking Facilities at the Airport.  The Services include:

1.31.2.1 the management, operation, promotion and marketing of the Parking Facilities; and 
1.31.2.2 the cleaning of the Parking Facilities, including the Parking Offices, to the sole satisfaction of the Airports Company.

1.31.3 Without derogating from the obligations of the Operator contained elsewhere in this Agreement, the Operator shall, at all times during the term of this Agreement:

1.31.3.1 perform the Services professionally, effectively and efficiently, with the degree of care, skill and diligence required of an expert contractor, and in the manner as may be specifically stipulated by the Airports Company from time to time in or in terms of this Agreement;
1.31.3.2 observe and comply with the instructions of the Airports Company in respect of the performance of its obligations in terms of this Agreement and, at all times, promote the interests of the Airports Company;

1.31.3.3 adhere (in performing the Services) to procedures and policies no less exacting than the disciplinary codes and procedures, codes of conduct, environmental, sexual harassment and non-discrimination policies, safety procedures, and all other policies and procedures generally in force from time to time at the Airport, or which are applicable to the conduct of its business;

1.31.3.4 implement any additional control measures or procedures in the provision of the Services which the Airports Company may reasonably require;

1.31.3.5 not make any representations or give or allow any express or implied warranty to be given other than those (if any) contained in the standard conditions approved in terms of clause 9 (parking terms and tariffs).
1.31.4 The Parties agree that the Airports Company's public image is vital to the success of the Services contemplated in this Agreement.  Accordingly, the Operator agrees that it shall, at all times, present a neat and clean appearance in a manner consistent with customer expectations and industry standards and that it will render a sober and courteous service at all times.

collection and payment of Revenue to the Airports Company
For the purposes of the collection and payment of the Revenue to the Airports Company, a distinction is drawn between (i) Revenue derived from the public parking areas comprising part of the Parking Facilities ("the Public Parking Revenue"); and (ii) Revenue derived from the staff parking areas and inner lanes for use by permit holders comprising the remainder of the Public Parking Facilities ("the Staff Parking and Inner Lane Revenue"). 
the Public Parking Revenue

1.31.4.1 The Operator shall, on a daily basis, collect the Public Parking Revenue and as soon as possible, but no later than the following day, pay to the Airports Company the Public Parking Revenue: 
1.31.4.1.1 by electronic funds transfer or cheque;

1.31.4.1.2 directly into the following bank account of the Airports Company:

[●]
or into such other bank account as the Airports Company may notify the Operator of, in writing.
1.31.4.2 It is recorded that the Airports Company may introduce a pre-paid parking product which may be purchased and used by members of the public utilising the public parking areas comprising part of the Parking Facilities.  On the introduction of any such pre-paid system by the Airports Company, the Revenue generated therefrom shall, for the purposes of the collection and payment to the Airports Company thereof, constitute Staff Parking and Inner Lane Revenue and the provisions of clause 6.2.2 shall apply, the necessary changes having been made.
1.31.4.3 The Operator shall be responsible for any variance between the actual values collected by it and the audit trails of the pay-on-foot and/or pay on exit stations (and/or other equipment or records which reflect the Public Parking Revenue earned by the Airports Company, as applicable).
the Staff Parking and Inner Lane Revenue

1.31.4.4 The Operator shall collect the Staff Parking and Inner Lane Revenue and shall, by no later than the 5th day of the following month:

1.31.4.4.1 pay to the Airports Company the Staff Parking and Inner Lane Revenue and, in this regard, the provisions of clauses 6.2.1.1.1 and 6.2.1.1.2 shall apply; and 

1.31.4.4.2 deliver to the Airports Company a written and comprehensive declaration in form and substance reasonably acceptable to the Airports Company, signed by the managing director/member of the Operator or his duly authorised nominee, reflecting, in respect of the previous month:

1.31.4.4.2.1 all of the Staff Parking and Inner Lane Revenue to which the Airports Company is entitled;

1.31.4.4.2.2 all of the Staff Parking and Inner Lane Revenue which is simultaneously paid to the Airports Company with the relevant declaration; and 

1.31.4.4.2.3 detailed reasons as to any discrepancy between the Staff Parking and Inner Lane Revenue to which the Airports Company is entitled and which the Operator actually pays to the Airports Company.
1.31.4.5 A failure by the Operator to deliver the declaration referred to in clause 6.2.2.1.2 shall constitute a material breach of this Agreement and the Operator hereby warrants to the Airports Company that the information submitted to the Airports Company in each declaration shall be true and correct in all material respects.
accounting provisions

1.31.5 For the duration of this Agreement and for a period of 5 years thereafter, the Operator shall keep and retain at its registered office, comprehensive accounting records, materially complying with International Financial Reporting Standards, together with all books of original entry and source documents kept in accordance with good management, accounting and secretarial practice relating to its performance of the Services provided in terms of this Agreement.  Such records shall be kept separate from those relating to matters unconnected with this Agreement.

1.31.6 The Airports Company and its advisors shall at all times during the term of this Agreement, and for a period of 5 years thereafter, have full and unfettered access to such records and shall be able to inspect same, take extracts therefrom and/or make copies thereof on reasonable notice to the Operator.

1.31.7 Without derogating from these obligations, the Operator shall deliver to the Airports Company copies of its audited annual financial statements within 90 (ninety) days of its financial year end.
1.31.8 In the event that the Operator fails, for any reason whatsoever, to deliver its audited annual financial statements referred to in clause 6.3.3 on due date, the Airports Company shall have the right to appoint its own auditors, at the cost of the Operator, to produce the required statements.

1.31.9 On termination of this Agreement for whatever cause, the Operator shall deliver to the Airports Company the originals of all relevant accounting and source records evidencing or related to the Revenue.

extended Parking Facilities

The Airports Company shall have the right, but shall not be obliged, to extend the operation of this Agreement to any subsequent Parking Facilities which may be developed, or becomes available, at the Airport.  In such circumstances, the Parties shall meet in order to discuss and agree, in good faith, an increase to the Service Fee taking into account the terms on which the Operator initially tendered to the Airports Company and the proportion by which the Services carried out by the Operator shall increase in relation to the extended Parking Facilities.  Notwithstanding this, should the Parties be unable to agree in writing on any increase to the Service Fee, the Airports Company shall stipulate such additional Service Fee in respect of the Services rendered in the extended Parking Facilities as it, in its sole discretion, deems reasonable.

targets and penalties
1.31.10 The performance of the Operator in terms of this Agreement shall be monitored in accordance with the performance targets set out in Annexure "F1" (targets) and the Operator shall consistently use its best endeavours to attain such performance targets.  The performance targets may be amended from time to time by agreement, in writing by the Parties.
1.31.11 Where the Operator fails to attain the performance targets set out in Annexure "F1" (targets), it shall be penalised as provided for in this clause 6.5 read with Annexure "F2" (penalties).  

1.31.12 The Airports Company shall conduct audits on the performance of the Operator and shall submit its audit findings to the Operator on a daily basis.  The calculation of the penalties, if applicable, shall be performed by the Airports Company on a monthly basis based on the audit reports and the Airports Company's determination in this regard shall be binding on the Operator.

1.31.13 Should the average performance of the Operator be calculated at less than 98%, a penalty shall be imposed using the method of calculation described in Annexure "F3" (penalty system calculation).

1.31.14 Where a penalty has been imposed in terms of this clause 6.5, the Airports Company shall duly invoice the Operator which invoice shall be paid by the Airports Company setting-off such amount against the following month Service Fee.  
1.31.15 The Airports Company shall be entitled to terminate this Agreement where the Operator fails to attain 90% of the Targets as provided for in clause 14.4.  
employees of the Operator 
1.31.16 The Operator shall:

1.31.16.1 furnish the Airports Company, upon written request, with full details of the employees to be assigned by the Operator in connection with the provision of the Services;

1.31.16.2 contract and be solely responsible for the employees and supervisors required to provide the Services and shall assume full responsibility for the actions of its employees whilst at the Airport and whilst in, at or on the Parking Facilities to the effect that the Operator shall be solely responsible for their supervision, direction and control and further for their remuneration and other matters relating to their employment;

1.31.16.3 ensure that its employees are, at all times, fully acquainted with, and comply with, all reasonable rules promulgated from time to time by the Airports Company for the effective management of the Parking Facilities and shall ensure full compliance by its employees with all applicable legal requirements as well as the Airports Company's policies and procedures;

1.31.16.4 be exclusively responsible for taking disciplinary action against and providing incapacity counselling for its employees in accordance with its own disciplinary code and counselling procedures and shall do so when called upon to do so by the Airports Company in writing;
1.31.17 The Operator shall employ, or have access to suitably qualified and trained employees to provide the Services to the Airports Company in terms of this Agreement, provided that the Operator shall be entitled, in its reasonable discretion, to allocate resources in accordance with the technical skills and knowledge required, provided further that, in the Airports Company's opinion, any exercise of such discretion shall not negatively impact upon the provision of the Services;

1.31.18 The Operator shall notify the Airports Company timeously, in writing, should the Operator become aware of any occurrence which may adversely affect its ability to provide the Services in accordance with this Agreement, including any of the following:

1.31.18.1 any working capital difficulties which the Operator may experience or anticipate in connection with the provision of the Services;

1.31.18.2 any changes to its key personnel engaged in rendering the Services;

1.31.18.3 any labour disputes involving the Operator 's employees;

1.31.19 Furthermore, the Operator shall prepare within 14 days of the Commencement Date, a comprehensive plan for dealing with any strike or industrial action which may detrimentally affect the Services;

1.31.20 The Operator shall ensure that its employees rendering the Services:

1.31.20.1 are guest orientated, polite and courteous and able competently to advise and direct patrons of the Airport and the Parking Facilities;

1.31.20.2 attend and complete the Airports Company-SA Host Training Programme on a bi-annual basis;
1.31.20.3 are fully qualified, and physically and mentally able, to perform the Services tasked to them;

1.31.20.4 do not possess any criminal conviction for an offence relating to dishonesty, violence or the possession, trafficking or use of any intoxicating substance or drug;

1.31.20.5 have an established and satisfactory work and disciplinary record, evidencing their competence, reliability and honesty, of not less than 1 year for general assistants and 2 years for all supervisors, which has been fully verified by the Operator;

1.31.20.6 are properly trained in the use of the Equipment and for the purposes for which they are employed;

1.31.20.7 arrive promptly and are neatly and properly attired in full uniform;

1.31.20.8 maintain a high standard of personal hygiene;

1.31.20.9 fully complete any registers or records required and which are agreed upon between the Parties from time to time; 

1.31.20.10 refrain from the use of foul or abusive language, or cause a public nuisance;

1.31.20.11 refrain from smoking, eating or chewing gum whilst on duty;

1.31.20.12 do not bring into, possess or consume anywhere at, in or on the Airport or the Parking Facilities any intoxicating substance or drug;

1.31.20.13 do not bring into or possess anywhere in, at or on the Airport or the Parking Facilities any weapon, dangerous object or device unless prior written authorisation has been obtained from the Airports Company;

1.31.20.14 do not sleep on duty;

1.31.20.15 carry out all reasonable instructions given by any member of the Airports Company's management in connection with the provision of the Services;

1.31.20.16 render immediate and all necessary assistance and generally be available to help management and patrons of the Airport and the Parking Facilities;

1.31.20.17 have not consumed any intoxicating substance in any form, whether the latter is prescribed, medically indicated or otherwise, for a period of at least 12 hours prior to the commencement of their shift;

1.31.20.18 operate all Equipment, fixtures and other items located at the Airport and the Parking Facilities in such a manner as to avoid any damage being caused thereto, or to other property or persons;

1.31.20.19 take all reasonable steps to identify any unauthorised car-hire and/or transport operators, and to bar such operators from entering into or operating in or from the Parking Facilities;

1.31.20.20 not do anything which, in the opinion of the Airports Company, endangers, interferes with, embarrasses or prejudices the administration of the Airport or jeopardises the interest of or cause a nuisance to other users of the Airport; and

1.31.20.21 strictly comply with the terms of this Agreement.

1.31.21 Prior to the implementation of a comprehensive uniform and standard policy on and with effect from the Commencement Date, the Operator shall obtain the prior written approval of the Airports Company to such policy.  The Operator's employees will wear uniforms supplied to them by the Operator in providing the Services in terms of this Agreement.  The Operator and its employees shall keep the uniforms clean and in a good state of repair at all times.  

1.31.22 The Operator shall, from time to time, accept both oral and written directives given by the Airports Company as to the appropriate behavioural and service standards to be maintained to facilitate guest satisfaction and to uphold the good image and reputation of the Airport and the Parking Facilities.

1.31.23 Should any employee of the Operator, in the reasonable opinion of the Airports Company, commit any misdemeanour of a serious nature, the Airports Company shall be entitled to require the Operator to remove such employee from the Airport and if, in the sole discretion of the Airports Company, circumstances warrant it, to require the Operator to ensure that such employee is not again assigned any duties to be perform at the Airport or the Parking Facilities.

1.31.24 The Airports Company shall, in its sole discretion and at all times, have the right to limit and control access to the Airport (including the Parking Facilities) and, if considered necessary, to exclude access to any of the Operator's employees. 

1.31.25 Without derogating from the generality of the foregoing provisions:

1.31.25.1 the Airports Company shall have the right to search any person and personal belongings of all of the Operator's employees entering, on and/or leaving the Airport;

1.31.25.2 no alcohol, intoxicating substance or drug will be allowed in, at or on the Airport or, if in, at or on the Airport, shall immediately be confiscated by the Airports Company without recourse; 

1.31.25.3 any employee of the Operator who, in the reasonable assessment of the Airports Company, is under the influence of an intoxicating substance will not be allowed to enter the Airport or, if in or at the Airport, will be escorted out of the Airport. 

1.31.26 Nothing in this Agreement shall be construed as giving rise to a relationship of a temporary employment service between the parties as contemplated in the Labour Relations Act, 66 of 1995, as amended, and the Operator indemnifies the Airports Company in respect of any such liability should it arise.

1.31.27 The Operator undertakes full responsibility for ensuring that the provisions of the Occupational Health and Safety Act, 85 of 1993, as amended (or its successor), are strictly complied with and more particularly, undertakes to ensure that all its employees and supervisors, will be provided with a working environment that is safe and without risk to the health of its employees, supervisors and all other persons who may be directly affected by the activities of the Operator and its employees and supervisors so that they are not exposed to hazards to their health or safety.  All the necessary and appropriate safety and health equipment shall be issued by the Operator to all persons working and entering upon the Airport and the Parking Facilities.

compliance with the management rules of the Airports Company
1.31.28 As at the Commencement Date, the Airports Company has prescribed and may, from time to time additionally prescribe, vary or rescind rules relating to the Airport and pertaining to, amongst others, security, fire, safety, access, Common Area use, parking, storage, air-conditioning, heating and matters allied thereto.  A copy of the Airports Company's management rules is available for inspection at its chosen domicilium during ordinary working hours.  The Operator is deemed to have knowledge of the rules so prescribed as well as the policies and procedures referred to in clause 6.1.3.3.  the Airports Company shall timeously furnish the Operator with written notice of any rules additionally prescribed and/or varied and/or rescinded.  

1.31.29 Any contravention of the management rules issued from time to time, or failure to comply with the provisions thereof, shall be deemed to be a breach of, or failure to comply with the provisions of this Agreement and thereafter, the Airports Company shall be entitled to exercise all and any of its rights pursuant to the provisions of clause 13 (default and termination provisions).

1.31.30 Such rules shall be deemed to form part of and be incorporated in this Agreement and the Operator shall be obliged to strictly comply with such rules.  In the event of there being a conflict between the provisions of the management rules as envisaged in this clause 6.7 and the provisions of this Agreement, the provisions of the management rules shall prevail to the extent of such conflict.

compliance with laws 

1.31.31 The Operator and its employees, directors, officers and agents shall comply with and shall not contravene or permit the contravention of:

1.31.31.1 any law, by-law, ordinance, proclamation, statutory regulation or the conditions of any license relating to or affecting aviation or the conduct of the Airport or the use of the Parking Facilities and/or the Airport;

1.31.31.2 any law, by-law, ordinance, proclamation or statutory regulation which the Airports Company is required to observe by virtue of the Airports Company’s ownership of the Airport or by virtue of the Airports Company’s control over the Airport;

1.31.31.3 the conditions incorporated in and/or noted on the title deeds of the property on which the Airport is situated or the conditions of establishment of the township in which the Airport is situated;

1.31.31.4 the management rules periodically prescribed and/or directives issued by the Airports Company as noted in clause 6.7 (compliance with the management rules of the Airports Company); and

1.31.31.5 laws relating to occupational health and safety, employment as well as any tax law.

1.31.32 The Operator shall obtain, maintain and comply with all necessary registrations, licences and permits, including any airport trading licence, required in order for it to render the Services or which may be necessary for the contemplated use of the Parking Facilities.

nuisance
1.31.33 The Operator shall render the Services and occupy the Parking Offices in a manner which ensures that such use and conduct does not interfere with, cause any disturbance or nuisance of whatsoever nature to, or affect the rights and privileges of the Airports Company, any other tenant of or any member of the general public.

1.31.34 The Operator shall promptly remedy a nuisance within 24 hours after written demand has been made by the Airports Company to the Operator.

assistance and airport regulations

The Operator and its employees, directors, officers and agents shall:

1.31.35 at all times, offer reasonable assistance to police, customs, immigration officers or any employee or agent of the Airports Company; and

1.31.36 obey all traffic regulations in force at the Airports.

right of entry for inspection

1.31.37 The Airports Company or its duly authorised agent shall be entitled, and the Operator shall permit the Airports Company, to enter the Parking Offices at all reasonable times and on reasonable notice for the purpose of inspecting the Parking Offices and ensuring and monitoring compliance by the Operator of the terms of this Agreement and all relevant laws.

1.31.38 The Airports Company shall display due diligence in properly co-ordinating such access to the Parking Offices.

1.31.39 If, in the reasonable opinion of the Airports Company, it must gain access to the Parking Offices in the case of emergency, the Airports Company shall have full and unrestricted access to the Parking Offices.

1.31.40 The Operator shall not have any claim for cancellation, compensation, or damages in connection with the exercise by the Airports Company of any of its aforesaid rights, provided that the exercise by the Airports Company of such rights was not brought about as a direct result of any grossly negligent act or omission by it. The Airports Company shall, however, make prior arrangements with the Operator and shall take cognisance of the Operator's security requirements.

radio and other equipment

1.31.41 No radio equipment (whether receiving or transmitting) or antennae shall be used, installed, erected or affixed by or on behalf of the Operator in or on the Parking Offices, the Parking Facilities or the Airport without the prior written consent of the Airports Company.

1.31.42 The Operator shall not use, install, erect or affix or cause or permit the use or installation of any wireless technology (Wi-Fi) or other equipment in or on the Parking Offices, the Parking Facilities or the Airport which facilitates telecommunication services or wireless internet connectivity and the Operator shall not offer any wireless or other telecommunication services without the prior written consent of the Airports Company.  
miscellaneous obligations of the Operator

The Operator shall:
1.31.43 arrange and pay timeously for litter and refuse removal from the Parking Facilities or any other area used by the Operator in executing the Services;

1.31.44 supply and maintain, at its cost, any external and internal signage that may be required for the Parking Facilities, such signage to be erected only with the prior written permission and at the Airports Company's discretion;

1.31.45 provide, maintain or replace and insure any Equipment;
1.31.46 provide adequate signage throughout the Airport to ensure the successful operation of the Parking Facilities, subject to authorisation by the Airports Company prior to installation; 

1.31.47 provide, to the Airports Company, information and statistics in electronic or other formats to be advised from time to time;

1.31.48 ensure that, at all times, sufficient change in varying denominations is available in all pay stations and cash registers;
1.31.49 maintain a suitable quality management system meeting the requirements of the Airports Company and, in this regard, the Airports Company shall, at any time on giving reasonable notice, be permitted adequate access to the Parking Offices and other premises of the Operator in order to carry out an audit of the Operator's quality management system provided that the Airports Company shall ensure that its personnel observe the Operator's security arrangements;

1.31.50 publish details of its tariffs and fees and any other terms and conditions on which the Services are provided by:
1.31.50.1 making them available for inspection at its major places of business during normal business hours; and

1.31.50.2 sending the appropriate part thereof to any person who may request same;

1.31.51 operate a real-time operations control room 24 hours a day for each and every day of the year with sufficient staff to provide a world-class service whereby all customer enquiries and operator actions are immediately dealt with;

1.31.52 provide all traffic control measures and the direction of traffic to ensure the effective, efficient, customer-focused and safe operation of all the Parking Facilities including the provision of a traffic control response car to be available 24 hours a day for each and every day of the year;

1.31.53 ensure that all relevant documents and records are properly kept and completed;

1.31.54 market, manage and administer all parking products;

1.31.55 provide an online system for payment by credit cards;

1.31.56 comply with any relevant legislation, statutory requirements and official directives or requests for information made by a body entitled to do so;
1.31.57 at the termination of this Agreement, return the Parking Offices as well as the Equipment to the Airports Company in good order and condition, fair wear and tear excepted;

1.31.58 not act or omit to act in any way which may damage any property of the Airport;
1.31.59 not allow or cause obstruction or blockage of sewerage pipes, water pipes or drains within, or leading, to or from, the parking facility and shall maintain same free of any such obstruction or blockage;

1.31.60 not interfere or tamper with any of the Equipment;

1.31.61 not without the Airports Company's prior written consent, drive or permit to be driven, any nails or screws into the floor, walls, ceiling, partitions, doors or windows of the Parking Offices, nor shall the Operator in any manner whatsoever do or permit anything to be done which may damage such floors, walls, ceilings, partitions or doors, windows or any other fixtures or fittings therein; 

1.31.62 not alter, interfere with, or overload any of the electrical installations in the Parking Facilities and/or the control room;

1.31.63 not make any connection to the electrical system, except at the power or lighting points provided by the Airports Company;

1.31.64 afford users of the Parking Facilities the opportunity, and make available, methods to resolve complaints in respect of the Services by way of procedures established or as agreed with the Airports Company;

1.31.65 further develop, publish and enforce guidelines for use by its employees when handling inquiries and complaints from a member of the public dealing with at least the following matters:

1.31.65.1 the Airports Company and the Operator's agreed procedures for the handling of a user of the Parking Facilities or member of the public's complaints;

1.31.65.2 the time frame for handling complaints through this procedure;

1.31.66 keep records of all parking tickets, showing numbers, quantities, date of issue and point at which issued and keep separate records of all cancelled numbered documents and of parking tickets used for "test and damaged" purposes;

1.31.67 keep records of the readings of all counters at the start and end of each daily period, and at the start and end of each cashier’s shift or payment collection cycle;

1.31.68 ensure that an automated (electronic) process checks and reconciles at the end of each shift (or day, as applicable) the fee charged on each parking ticket by comparing the "in" time and date to the "out" time and date.  (All errors found shall be recorded on a suitable “Ticket Error Sheet” and shall be adjusted so that the takings for the shift are shown and banked as if no errors had been made);

1.31.69 ensure that each day an automated (electronic) process summarises and records in a suitable form the monies received (properly adjusted and corrected), showing separate details for each distinct area of the Parking Facilities;

1.31.70 implement, in consultation with the Airports Company, a system whereby each night a record is made of the registration numbers of all vehicles that are in the parking facility at or after 12pm, excluding the staff parking areas.  This record shall be used and readily available if parkers lose their parking tickets;

1.31.71 implement a procedure approved by the Airports Company to deal with a user of the Parking Facilities who has lost his ticket; in this regard payment must be made only at a Pay Station or an exit boom.
1.31.72 if it is necessary to manually activate the gate arm (boom) at an exit gate , a document in a form reasonably acceptable to the Airports Company must be prepared and the details entered in a separate register;

1.31.73 implement a procedure approved by the Airports Company to reconcile each day's tickets issued and collected against the number of vehicles actually remaining in the Parking Facilities at that time;

1.31.74 dispose of all waste generated or created by the Operator using plastic bags acquired by the Operator at its own cost, and such bags shall be placed at such point or points as may be designated for such purpose by the Airports Company;

1.31.75 pay to the Airports Company for charges for all sanitation and refuse removal services in or on the Parking Facilities at tariffs determined by the Airports Company from time to time;

1.31.76 advise the Airports Company of temporary or permanent kerb modifications and signs, which in its opinion may achieve improved traffic regulation under varying conditions.

The Equipment

1.32 The Airports Company shall make available to the Operator for the duration of the Agreement the Equipment identified or described in Annexure “A” (List of Parking Equipment).  The Airports Company reserves the right to add further parking equipment to, or to take parking equipment off, the list contained in Annexure “A" (List of Parking Equipment).

1.33 It is recorded that the Airports Company and ZEAG (SA) (Proprietary) Limited ("Zeag") have entered into a service agreement in terms of which Zeag undertakes and attends to the servicing and the maintenance of the Equipment for and on behalf of the Airports Company which agreement is attached hereto as Annexure “G” ("the Maintenance Agreement").  The Parties agree that it is their intention to procure that with effect from the Commencement Date, the Airports Company cedes its rights and delegates obligations in terms of the Maintenance Agreement to the Operator. To the extent that the Parties are unable to procure such cession and delegation for any reason whatsoever, the Operator shall (so far as it lawfully may), as the Airports Company's sub-contractor, perform all the obligations of the Airports Company under such Maintenance Agreement to be discharged after the Commencement Date and shall indemnify the Airports Company against all actions, proceedings, costs, damages, claims and demands in respect of any failure on the part of the Operator to perform those obligations. 
1.34 The Operator shall, at its cost, stock and replenish as necessary all consumables used in the Equipment.  This includes ensuring that the relevant Equipment is stocked with sufficient change of suitable denominations to function effectively and efficiently.

1.35 The Operator shall take good care of all Equipment and have a monitoring system in place that in the event of a failure of the Equipment, within 5 minutes of the failure, the failed Equipment is inspected and the relevant the Airports Company maintenance contractor and/or the Airports Company contact person is informed of the nature of the failure.

1.36 The Operator acknowledges that all Equipment supplied by the Airports Company is the sole property of the Airports Company and that it shall not obtain any right or security interest therein, wherever situated.

1.37 The Operator undertakes not to remove any Equipment from the premises of the Airport unless expressly authorised to do so and, if removed, to ensure that no third party acquires any right or security interest therein.

1.38 The Operator shall ensure that its employees, at all times, use the Equipment:

1.38.1 safely and correctly and without causing damage thereto or to other property or persons;

1.38.2 for authorised purposes only; and

1.38.3 in accordance with the relevant operating procedures.

1.39 The Operator shall in all instances ensure that the Equipment and systems operated by it achieves the following:

1.39.1 automated daily, weekly and monthly reports and audit trails to provide information on the number of vehicles entering and exiting the Parking Facilities, the number of vehicles parked at the Parking Facilities per time category, the peak times within the Parking Facilities, and a full reconciliation of these statistics to the turnover and receipts reported;

1.39.2 maximises Revenue potential from the Parking Facilities provided;

1.39.3 a credit card facility should be available at all pay points; and

1.39.4 to the extent that the system incorporates a pay-on-exit facility, it should be convenient for the driver and other Airport users, i.e. ease of access to pay-points and smooth flow of traffic entrance and exit points with the processing time of vehicles occurring within 2 minutes and queue lengths not exceeding 10 cars. 

Obligations of the Airports Company
Without derogating from the obligations of the Airports Company contained elsewhere in this Agreement, the Airports Company shall:

1.40 assume full responsibility for the actions of its own employees at the Airport that are not under the supervision of the Operator and for any negative impact they may have on the Services;

1.41 subject to legislative and contractual constraints, allow properly identified and attired employees of the Operator, together with all necessary materials and parking equipment required in the provision of the Services, such free and uninterrupted access to the Airport and Parking Facilities as may reasonably be required to provide the Services;

1.42 subject to legislative and contractual constraints, provide the Operator with all information and documentation relating to the Airport and the Parking Facilities as may reasonably be required by the Operator to enable the Operator to provide the Services and to comply with its obligations under this Agreement;

1.43 during the currency of this Agreement provide the Operator free of charge with the Equipment identified in clause 7 (parking equipment) (read with Annexure "A" (List of Equipment)).
Parking terms and tariffs

1.44 The Airports Company shall have the right, from time to time, to stipulate reasonable terms on which persons shall use the Parking Facilities.  These terms shall form the terms of contract between such users of the Parking Facilities and the Airports Company.  

1.45 The Operator shall pertinently draw the attention of all users of the Parking Facilities to the fact that they are using the Parking Facilities on these terms.  This should be done by means of prominent signs and printing on tickets in accordance with provisions of all applicable legislation, coupled to any other means which must be approved by the Airports Company in advance.
1.46 The Airports Company shall determine the parking tariffs and fees applicable from time to time for the use of the Parking Facilities, or parts thereof, in consultation with the Operator.  Notwithstanding this, the Airports Company shall have the sole right to set and amend such parking tariffs and fees at any time, and from time to time, during the term of this Agreement. 

1.47 Without derogating from the generality of the aforegoing, the Airports Company:

1.47.1 shall determine, in its sole discretion, the extent (if any) to which a person may be granted credit facilities, discounts, or other benefits in relation to the Parking Facilities; 

1.47.2 may exempt the owners or operators of certain vehicles, or vehicles in certain parts of the Parking Facilities, from the payment of all or any part of the charges referred to in the Agreement.  The Airports Company shall notify the Operator in writing of such exemptions and any conditions relating thereto;

1.47.3 may issue passes to persons so as to permit vehicles driven by them to be parked free of charge in an area of the Parking Facilities demarcated by the Airports Company for staff parking.

1.48 Employees of the Operator have no right to free parking at the Parking Facilities unless they have obtained the prior written approval of the Airports Company.

1.49 Unless permitted by the Airports Company in writing, the Operator shall not:
1.49.1 enter into negotiations or reach an agreement with third parties regarding the provision of privileged or reserved parking on a permanent or semi-permanent basis;

1.49.2 enter into negotiations with or reach agreement with third parties, including unlicensed car rental companies, regarding deferred or advance payment regarding parking by the third party; 

1.49.3 permit any vehicle other than vehicles referred to in the Agreement to be parked free of charge, or at reduced rates, in the Parking Facilities.

Management of the Services
1.50 Each Party shall appoint an account manager who shall be responsible for the supervision and overall direction of the Services provided in terms of this Agreement.  The Operator's choice of account manager shall require the prior written approval of the Airports Company which approval shall not be unreasonably withheld.

1.51 The Parties' respective account managers shall meet at regular intervals and not less than once monthly to evaluate the general operation and discuss any problems incurred in the provision of the Services.  Minutes of such meetings shall be made available to the Airports Company's account manager by a representative of the Operator within 5 Business Days after each such meeting.

1.52 The Airports Company's account manager may call and hold extraordinary meetings with the Operator's account manager from time to time on not less than 2 hours' notice to discuss any problem or potential problem of a serious nature which may have developed or which may be developing in connection with the provision of the Services.

1.53 A Party wishing to change the identity of its account manager shall notify the other Party in writing of the identity of the new appointee without delay and, in the case of the Operator, shall obtain the Airports Company's written approval as soon as reasonably possible prior to effecting the appointment of its new account manager.
1.54 The Operator shall, via its account manager, periodically (but not less than bi-annually) make recommendations to the Airports Company in order to improve the Revenue derived from, and the efficiency or user-friendliness of, the Parking Facilities, including improvements to parking tariffs, the Equipment, other parking equipment, operating procedures and the design of new parking facilities.

Insurance

1.55 The Operator shall comply fully with the insurance requirements set out in Annexure "H" (insurance requirements).  The provisions of this clause 11 shall in no way limit the indemnities given by the Operator in terms of this Agreement.
1.56 Any failure by the Operator to comply fully with the insurance requirements set out in Annexure "H" (insurance requirements) will constitute a material breach of this Agreement.

1.57 The Operator shall not, at any time, bring, keep or use or allow to be brought into, used or kept in the Parking Facilities or any building at the Airport nor suffer to be done or carried on or into such premises by any of its employees, directors, officers or agents, any noxious, toxic, corrosive, flammable or combustible substances, or item, or anything whereby the fire or other insurance cover taken out by the Airports Company pertaining to the Airport (or that taken out by tenants thereof) may be, or become void or voidable, or whereby premiums in respect of any such insurance may be increased.

1.58 The Operator shall promptly on written demand by the Airports Company produce proof of the insurance policy or policies contemplated in Annexure "H" (insurance requirements) and of the payment by the Operator of the relevant premiums on due date.

1.59 If the Operator fails to secure insurance as provided for in this clause 11 read together with the provisions of Annexure "H" (insurance requirements) or fails to produce proof of the relevant premiums having been paid by it on due date, then the Airports Company shall, without prejudice to any of its other rights under this Agreement, be entitled to procure such insurance and/or effect payment of such premiums on the Operator’s behalf and to recover the cost of doing so from the Operator on demand.

1.60 If, as a result of non-compliance by the Operator with its obligations under clause 11.3, the premiums payable by the Airports Company in respect of its insurance are increased, the Airports Company shall, without prejudice to any of its other rights in terms of this Agreement, be entitled to recover the amount from the Operator, on demand.

Limitation of liability

1.61 The Airports Company shall not be liable to the Operator or its employees, agents, users of the Parking Facilities, customers and/or invitees for any death, injury, accident, loss, damages, claims, actions, liabilities, costs or expenses of any nature whatsoever and howsoever incurred (whether direct or indirect, consequential or otherwise) (collectively hereinafter referred to as "damages"), which may be sustained by them or any of them in or upon the premises of the Airport (including the Parking Facilities), caused to any of them or their property from whatsoever cause arising.

1.62 The Operator indemnifies the Airports Company against any claim, liability, loss, proceedings, expense and/or costs of whatsoever nature which may be suffered by the Airports Company or made or brought against it by the Operator or any employee, agent, user of the Parking Facilities, customer and/or invitee of the Operator, or any other person howsoever such damages arise, without limitation, including as a direct or indirect result of:

1.62.1 any act or omission of the Operator and/or its employee, officers, directors and/or agents, whether undertaken pursuant to this Agreement, or otherwise;

1.62.2 the Operator's defective performance or non-performance of its obligations hereunder;

1.62.3 any breach by the Operator of any warranty, representation or covenant contained herein or in any other document executed in connection with this Agreement;
1.62.4 any action taken by the Airports Company in good faith in terms of this Agreement; and

1.62.5 any event contemplated in clause 12.1.

1.63 Notwithstanding the generality of the provisions of clauses 12.1 and 12.2, the Airports Company's liability will not be limited where the damages arise from a wrongful and intentional act by the Airports Company. 

1.64 The Airports Company shall only be liable to the Operator in respect of damage caused by its intentional acts or omissions, or wilful breach by it of the Agreement and the Operator waives any right which it may have in respect of any damages which are otherwise suffered or sustained by it in connection with the Agreement.

1.65 The Airports Company's liability in respect of a breach of this Agreement shall be limited to direct damages only, and shall exclude liability for any loss of business, damage to goodwill or property, or any claim for special, economic or consequential damages (including but not limited to loss of anticipated savings or loss of any opportunity) or punitive damages, which claims are expressly waived by the Operator.
1.66 The Operator shall be solely responsible and liable for all damages suffered by any person arising from or caused by the Operator or any of its employees, directors, officers, agents, customers and/or invitees, or users of the Parking Facilities.

1.67 Should the Operator, at any time, park any vehicles anywhere at the Airport, same shall be so parked at the Operator’s sole risk and expense and no liability of any nature whatsoever shall accrue to the Airports Company for any loss or damage that may be sustained by the Operator  in respect of such vehicles, howsoever such loss or damage may be occasioned.

1.68 The Operator shall not have a claim against the Airports Company of whatever nature, and whether for cancellation, damages or otherwise by reason of any damages sustained by the Operator as a result of the Airports Company deciding for any reason whatsoever to change the name of the Airport.

Force majeure

1.69 The Operator shall use its very best endeavours to provide the Services without interruption for the duration of the Agreement.

1.70 Where the Operator is prevented, despite those endeavours, from rendering the Services or any part thereof due to circumstances wholly beyond its control (such as the outbreak of war, strikes, terrorist activity or any act of god, hereinafter referred to as a "force majeure") such failure or delay in the performances of the Operator's obligations shall not be deemed a default or a ground for termination hereunder to the extent that it is attributable to a force majeure.  

1.71 If any force majeure affects a material part of the Agreement then:

1.71.1 the Operator will, at its own expense, immediately prepare and forthwith thereafter furnish the Airports Company with a detailed disaster recovery plan and budget allowance proposal, for approval by the Airports Company, which will be implemented upon the Airports Company's agreement thereto;

1.71.2 if the nature of the force majeure is such that only the Operator is affected, and a third party can perform fully or partially those of its duties thus affected, then the aforesaid disaster recovery plan shall include the provision of the Services by the third party for the duration of the force majeure; but

if the nature of the force majeure is such that the Operator will, on a balance of probabilities, not be able to perform its duties for the remainder of the Agreement, the Airports Company may, on 30-day notice, terminate this Agreement on written notice to the Operator.

Default and termination provisions

1.72 Should either Party ("the Defaulting Party") commit a material breach of this Agreement then the other Party ("the Aggrieved Party") shall be entitled to give written notice to the Defaulting Party calling upon the Defaulting Party to remedy such breach within 7 days of the receipt by the Defaulting Party of such notice.  A written notice calling upon a Party to remedy a breach is hereinafter referred to as a "Notice of Defective Performance".

1.73 Should the Defaulting Party fail to remedy the breach or to take reasonable steps to do so timeously and to the Aggrieved Party's satisfaction after having received Notice of Defective Performance, the Aggrieved Party shall be entitled at its discretion and in addition to its right to claim damages or seek other applicable relief:
1.73.1 to claim specific performance of all the other Party's obligations which are due for performance; or

1.73.2 to terminate this Agreement on a further 30 (thirty) days’ notice in writing to the Defaulting Party.

1.74 The Airports Company shall be entitled, but not obliged, to terminate this Agreement with immediate effect or with effect from any reasonable future date stated by it, by giving notice of termination to the Operator in writing (whereupon the Airports Company shall have no further obligations or liabilities to the Operator) if:

1.74.1 the Operator is liquidated, whether compulsorily or voluntarily, or is placed under judicial management;

1.74.2 the Operator effects a general compromise or any other arrangement with its creditors other than a solvent reconstruction;

1.74.3 the Operator suffers any judgement to be made or granted against it, and fails to take steps to set aside or rescind same, within 30 (thirty) days of same having been so made or granted against it;

1.74.4 the Operator disposes of the business, or the whole or greater part of the assets comprising the business, without the Airports Company's prior written consent to such disposal having been obtained and irrespective of the manner, cause or method of such disposal;

1.74.5 the Operator undergoes any change in the identity of any of its shareholders or members without the prior written consent of the Airports Company to such change having been obtained and irrespective of the cause of such change;

1.74.6 the Operator fails at any time to retain at least the same level of black economic empowerment in its business as existed at the time of tender was awarded; 

1.74.7 the Operator fail to timeously procure or maintain in force any licence, qualification, clearance certificate or the like required by it to perform the Services; 

1.74.8 any regulatory authority requires the termination of this Agreement; 

1.74.9 should the Airports Company, in good faith, determine that the Operator or its sub-contractors (if permitted) or suppliers or its officers, directors, employees or representatives is/are or might be engaged in, was previously or is/are about to be engaged in any activity or was or is/are involved in any relationship or association which could or does jeopardise the business or any licence granted to the Airports Company or if any such licence or licence application is threatened to be or is suspended, denied, curtailed, restricted or revoked due in whole or in part to any such activity, association or relationship;

1.74.10 any other circumstance arises which entitles the Airports Company to terminate this Agreement as provided for in the invitation to tender to which this Agreement is annexed;

1.74.11 the Operator fails to promptly pay to the Airports Company any amount owing to it in terms of 6.2 of this Agreement,

and the Operator shall have no claim against the Airports Company arising out of the early termination of this Agreement.

1.75 Should the Operator fail to attain an average of 90% of the performance targets stipulated in Annexure "C1" (targets) in any given consecutive three-month period, then the Airports Company shall be entitled to terminate this Agreement forthwith in writing to the Operator without the need to first have given written notice to rectify such last failure.

1.76 No termination of this Agreement for any reason shall serve to reduce or extinguish any obligations of the Operator:

1.76.1 accruing or accrued at the date of termination;

1.76.2 which by their nature survive the termination of the Agreement. 

Termination assistance and exit plan

1.77 For purposes of this clause 15, the term "transfer period" means the period:
1.77.1 commencing 60 days prior to the actual date of termination of this Agreement, provided that where less than 60 days’ notice of termination is given (in any circumstance where this Agreement may make provision for such shorter notice period), the transfer period shall commence on the date upon which such notice is given;

1.77.2 terminating 60 (sixty) days after the actual date of termination of this Agreement or such earlier date as the Airports Company may determine by written notice to the Operator.

1.78 It is the intention of the Parties that at the expiry or termination of this Agreement, the Operator will co-operate with the Airports Company to assist with the orderly transfer of the Services rendered by the Operator in terms of this Agreement.

1.79 If so required by the Airports Company, the Operator shall provide the termination assistance set out below, provided that there shall be no obligation on the Operator to provide such assistance in the event where the Agreement was terminated due to a failure by the Airports Company to pay any undisputed amounts lawfully due and payable under this Agreement to the Operator.

1.80 During the transfer period, the Operator shall provide the following termination assistance:
1.80.1 the Operator shall deliver the procedures manuals, computer records, data and other documentation relating to the Services to the Airports Company or to an identified third party who will take over the provision of the Services;

1.80.2 the Operator shall provide assistance and advice regarding the implementation of procedures and management of data.  It is expressly recorded that the Operator shall not be obliged to deliver any technology proprietary to the Operator or any of its confidential information to the Airports Company or such third party;

1.80.3 the Operator shall answer all reasonable questions regarding the Services;

1.80.4 the Operator shall continue to perform the Services after the actual date of termination, which services shall be provided until expiry of the transfer period, or such earlier period as the Airports Company may advise the Operator in writing.

1.81 In consideration for the provision of the Services and termination assistance after the date of termination, the Airports Company shall be liable to pay the Operator the consideration which was payable in respect of the Services immediately prior to the date of termination.  The terms and conditions relating to the payment obligations of the Airports Company contained in this Agreement shall continue to apply during such period.

Confidentiality

1.82 Each Party undertakes to keep confidential and not to disclose to any person, except with the prior written consent of the other Party:

1.82.1 the details of this Agreement, the details of the negotiations leading to this Agreement and the information handed over to such Party during the course of negotiations, as well as the details of all transactions or agreements contemplated in this Agreement; and

1.82.2 all information relating to the business or the operations and affairs of the Parties,

(together "Confidential Information").

1.83 The Parties agree to keep all Confidential Information confidential and disclose it only to their officers, directors, employees, consultants and professional advisers who:

1.83.1 have a need to know (and then only to the extent that each such person has a need to know);

1.83.2 are aware that the Confidential Information shall be kept confidential;

1.83.3 are aware of the disclosing Party's undertaking in relation to such information in terms of this Agreement; and

1.83.4 have been directed by the disclosing Party to keep the Confidential Information confidential and have undertaken to keep the Confidential Information confidential.

1.84 The obligations of the Parties in relation to the maintenance and non-disclosure of Confidential Information in terms of this Agreement do not extend to information that:

1.84.1 is disclosed to the receiving Party in terms of this Agreement but at the time of such disclosure such information is known to be in the lawful possession or control of that Party and not subject to an obligation of confidentiality;

1.84.2 is or becomes public knowledge, otherwise than pursuant to a breach of this Agreement by the Party who discloses such Confidential Information; and 

1.84.3 is required by the provisions of any law, statute or regulation, or during any court proceedings, or by the rules or regulations of any recognised stock exchange to be disclosed and subject to the provisions of clause 16.2, the Party required to make the disclosure has taken all reasonable steps to oppose or prevent the disclosure of and to limit, as far as reasonably possible, the extent of such disclosure and has consulted with the other Party prior to making such disclosure.

1.85 Before any announcement or statement is made as required by law, statute or regulation, or the rules or regulations of any recognised stock exchange, the disclosing Party will provide the other Party with a written draft of the proposed announcement at least 24 hours before the proposed time of the announcement and the Parties will use their best endeavours to agree the wording and timing of all public announcements and statements prior to their release.  Copies of any public announcement or statement shall be given to each other in the most expeditious manner reasonably available.

1.86 The terms of this clause shall survive the termination of this Agreement. 
Dispute resolution

1.87 The Parties agree that in the event of a dispute arising under, in connection with or in relation to this Agreement, both Parties shall through mutual consultation, without involving any third parties, use their best endeavours to resolve the dispute
1.88 In the event that the dispute continues to remain unresolved for a period of 10 (ten) Business Days thereafter, either Party shall be entitled to refer the matter to Arbitration.  The Parties shall thereafter agree on the Arbitrator within a further 10 (ten Business Days, and failing agreement, the Arbitrator shall be –
1.88.1 An auditor of no less than 10 years standing nominated at the request of either Party by the president for the time being of the Southern African Institute of Chartered Accountants, if the arbitration relates primarily to a financial matter; or

1.88.2 A commercial attorney/advocate of no less than 10 years whether or not standing on the panel of arbitrators of the Arbitration Foundation of Southern Africa (AFSA) nominated at the request of either Party by the Registrar of AFSA for the time being, if the arbitration relates to a legal matter; or

1.88.3 An independent expert in the relevant field of no less than 10 years standing nominated at the request of either Party by the Registrar of AFSA for the time being, if the arbitration relates to any other matter; or

1.88.4 where the dispute is related to the commercial terms of the Agreement / and or the determination of fair market rentals, an independent Property Value of no less than 10 years standing.

1.89 Should the matter be a combination of issues the Registrar of AFSA for the time being, shall, when requested by either Party, appoint a suitably qualified person to adjudicate on the matter.  Should such Registrar be unable to find a suitably qualified person then by agreement between the Parties (whose consent shall not be unreasonably withheld) the Registrar shall appoint two arbitrators to adjudicate on the matter.

1.90 The arbitration shall be governed by the Arbitration Act 42 of 1965, as amended and shall take place in accordance with the Rules of AFSA. The Arbitrator, and even through a written request by either Party, shall be entitled to waive any Rules of AFSA if not practically convenient for a speedy resolution of the dispute between the Parties.
1.91 The arbitration hearing, and all records pertaining to the hearing, shall be subject to confidentiality and held at any place in South Africa agreed by the Parties.
1.92 Arbitrator’s decision shall be final and binding upon the Parties and may be made an order of any competent court.  For the avoidance of doubt, any interim order or the final judgment of the arbitrator or arbitrators (as the case may be) is not subject to a right of appeal.
1.93 The Arbitration hearing shall be conducted in the English language and the Arbitrator shall be required to furnish a written judgment explaining his or her reasoning and an order. The written judgment and order shall not be made publicly available.
1.94 The provisions of this arbitration clause shall not preclude either Party from access to an appropriate court of law for interim and/or urgent relief, including an interdict, mandamus or order for specific performance. The Lessor may also, in its sole absolute discretion, opt to institute court proceedings to protect and speedily enforce its contractual rights without taking the dispute through an arbitration process.
1.95 The provisions of this clause shall survive any termination of this Agreement.
Miscellaneous matters

postal addresses

1.95.1 Any written notice in connection with this Agreement may be addressed:

1.95.1.1 in the case of the Airports Company to:

address
:
[●]


[●]


[●]
fax
:
[●]

email
:
[●]
and shall be marked for the attention of [●];
1.95.1.2 in the case of the Operator to:

address
:
[●]


[●]


[●]
fax
:
[●]
email
:
[●]
and shall be marked for the attention of [●].
1.95.2 The notice shall be deemed to have been duly given:

1.95.2.1 10 (ten) Business Days after posting, if posted by registered post to the Party's address in terms of this clause;

1.95.2.2 on delivery, if delivered to the Party's physical address in terms of either this clause or clause 18.2 (addresses for service of legal documents); or

1.95.2.3 on despatch, if sent to the Party's then fax number and confirmed by registered letter posted no later than the next Business Day.

1.95.3 Each Party may change that Party's address for this purpose to another postal address in the Republic of South Africa, by notice in writing to the other Party.  No notice shall be necessary in respect of a new or changed fax number.

1.95.4 Notwithstanding anything to the contrary contained herein, a written notice or communication actually received by a Party shall be adequate notice or communication to the Party notwithstanding that the notice or communication was not sent to or delivered at the Party's chosen address under this clause or clause 18.2 (addresses for service of legal documents).
Addresses for service of legal documents

1.95.5 For the purposes of serving any documents in connection with any legal proceedings relating to this Agreement, (i.e., their domicilia citandi et executandi), the Parties choose the following addresses:
1.95.5.1 in the case of the Airports Company:

[●]


[●]


[●]
1.95.5.2 in the case of the Operator:
[●]


[●]


[●]
1.95.6 A Party may change that Party's address for this purpose to another physical address in the Republic of South Africa, by notice in writing to the other Party.

change of name

The Airports Company shall be entitled, at any time during the currency of this Agreement and in its sole discretion, to change the name of any of its Airports.

interest on arrears

In the event that any amount due and owing by the Operator to the Airports Company under this Agreement is not paid promptly on due date, then such overdue amount shall, without prejudice to any other rights or remedies which may vest in the Airports Company, attract interest at the prime rate plus 3%, from due date to date of payment.  For the purposes of this clause, "prime rate" means the publicly quoted basic rate of interest per annum from time to time (as certified by any general manager of Nedbank Limited, whose appointment it shall not be necessary to prove) at which Nedbank Limited lends on overdraft to its best corporate customers.

cession
1.95.7 Save as otherwise contemplated none of the Operator's interest or rights acquired in terms of this Agreement may be transferred, ceded or assigned, whether by operation of law, or otherwise.  Should the Operator sell its business, it may only assign this Agreement to the purchaser thereof, subject to the prior written consent of the Airports Company having been obtained.

1.95.8 If the Operator is a company, the shares of which are not listed on any recognised stock exchange, no shares therein shall be transferred from its shareholders, nor may any shares be allotted to any person including the existing shareholders without the Airports Company's prior written consent. Any transfer or allotment of shares effected without such consent, shall constitute a material breach of this Agreement. The prohibitions contained in this clause 18.5.2, shall apply to the transfer of a member's interest in a close corporation, where the Operator is a close corporation, the necessary changes having been made.

1.95.9 No agreement shall be entered into by the Operator, which has the effect of vesting management and/or control of the Operator in persons other than those in whom such management or control vested in, as at the Signature Date, by the Operator, unless the prior written consent of the Airports Company thereto has first been obtained.

1.95.10 The Operator shall not, without the prior written consent of the Airports Company, sub-let or attempt to sub-let the Premises or any part thereof to any third party.

1.95.11 The Operator undertakes to advise the Airports Company in writing as expeditiously as possible, should any of the matters contemplated in this clause 18.4 be contemplated or occur.

prohibition against deduction or set-off

The Operator shall not be entitled to deduct or set-off any amounts it may allege are owing to it by the Airports Company from whatsoever cause arising, from or against, such amounts as are due by the Operator to the Airports Company in terms of this Agreement.

entire agreement

This Agreement contains all the express provisions agreed on by the Parties with regard to the subject matter of the Agreement and the Parties waive the right to rely on any alleged express provision not contained in the Agreement.
no representations

No Party may rely on any representation which allegedly induced that Party to enter into this Agreement.

variation, cancellation and waiver

No contract varying, adding to, deleting from or cancelling this Agreement and no waiver of any right under this Agreement, shall be effective unless reduced to writing and signed by or on behalf of the Parties.  

no indulgences

No indulgences, leniency or extension of time which the Airports Company may grant or show to the Operator shall, in any way, prejudice the Airports Company or preclude the Airports Company from exercising any of its rights in the future.

law to apply

This Agreement and all matters or disputes arising herefrom or incidental hereto shall be governed and construed in accordance with the laws of the Republic of South Africa.

severability

Any provision in this Agreement which is or may become illegal, invalid or unenforceable shall be treated pro non scripto and severed from the balance of the Agreement without invalidating the remaining provisions of this Agreement or affecting the validity or enforceability of such remaining provisions.

consent not to be unreasonably withheld

Wherever this Agreement provides that a Party's consent is required for the performance of, or omission to perform, any act by the other Party and that the consent shall not be unreasonably withheld:

1.95.12 the onus shall be on the Party seeking the consent to prove that the consent should be given and that Party shall furnish to the other Party all information the other Party may reasonably need to make a decision; and 
1.95.13 if the Party whose consent is required believes in good faith that the consent may reasonably be withheld, the Party seeking the consent shall not be entitled to:
1.95.13.1 proceed as if the consent had been given until the dispute has been resolved; or
1.95.13.2 recover any loss suffered by that Party as a result of the consent having been withheld.

counterparts

This Agreement may be signed by the Parties in one or more counterparts, provided that all such signed agreements shall be deemed to be one agreement enforceable in accordance with its terms.

costs

1.95.14 Each Party shall bear its own costs incidental to the negotiation, drafting and preparation of this Agreement.  

1.95.15 The Operator shall be responsible for all costs, charges and expenses of whatsoever nature which may be incurred by the Airports Company in enforcing its rights in terms hereof, including, without limitation, legal costs on the scale as between attorney and own client and collection commission, irrespective of whether any action has been instituted against the Operator or not.
	FOR
	AIRPORTS COMPANY SOUTH AFRICA SOC LIMITED 



	Signature:
	
	

	
	who warrants that he / she is duly authorised thereto

	Name:
	
	

	Date:
	
	

	Place:
	
	

	Witness
	
	

	Witness
	
	


	FOR
	THE OPERATOR


	Signature:
	
	

	
	who warrants that he / she is duly authorised thereto

	Name:
	
	

	Date:
	
	

	Place:
	
	

	Witness
	
	

	Witness
	
	


Annexure "A"
List of Equipment
Annexure "B"
Map of Airport and Parking Facility
Annexure "C"

Draft irrevocable payment guarantee in lieu of payment

(PAYMENT GUARANTEE NUMBER              )

We, the undersigned _______________ and ______________ duly authorized hereto in our respective capacities as Manager and Assistant Manager of ____________ Bank Limited, _____________ Branch (hereinafter referred to as the "Bank") do hereby bind the said Bank irrevocably, as surety and co-principal debtor, jointly and severally, in solidum to Airports Company South Africa SOC Limited (Registration Number 1993/004149/30) (hereinafter referred to as "the Airports Company") for and on behalf of ______________________, Registration number ____________, (hereinafter referred to as the "Operator"):

(1) for the due performance, observance and fulfilment by the Operator of its obligations undertaken in; and/or
(2) for all losses, damages, expenses, costs and legal costs that may be suffered or incurred by the Airports Company resulting from,

an agreement concluded between the Airports Company and the Operator on the ___ day of ____________ …………, a copy of which is attached hereto, having been duly initialed by us for purposes of identification.

The Bank hereby renounces all benefits from the legal exceptions seu excussionis et divisionis, "no value received" and all other exceptions which might or could be pleaded against the validity of this payment guarantee, the meaning and effect of which exceptions the Bank declares itself to be fully acquainted with.

The liability of the Bank under this payment guarantee is limited to an amount of R______________ (amount in words) and will lapse on the written advice from the Airports Company that the aforesaid agreement has lapsed and is of no further force or effect and that the Operator has settled all its indebtedness to the Airports Company.

The Bank shall advise the Airports Company in writing in the event of the Bank withdrawing from or terminating the payment guarantee or there being any amendment to the terms of the payment guarantee and the Bank shall furnish the Airports Company with written reasons therefor.
Signed at _________________on this _________ day of________ 
For and on behalf of the Bank

________________________
_______________________

Manager
Assistant Manager

As witnesses to the signatories:

______________________

______________________
Annexure "D"

Deed of suretyship

We, the undersigned,

[INSERT NAMES AND IDENTITY NUMBERS]

("the Sureties")

do jointly and severally hereby bind ourselves to

AIRPORTS COMPANY SOUTH AFRICA SOC LIMITED

("the Airports Company")

and its successors and assigns as surety for and co-principal debtors with

[INSERT OPERATOR]

("the Operator")

for the due and punctual fulfilment and performance by the Operator of all its obligations to the Airports Company in terms of the management agreement to which this deed of suretyship is attached ("the Management Agreement").

2. In this deed:

2.1 words in any one gender include the other and words signifying the singular shall include the plural and vice versa; and

2.2 a reference to the Sureties and the Operator shall include a reference to their liquidator, judicial manager, trustee, executor, administrator and curator where applicable.

3. Without derogating from the generality of any of the provisions of this deed of suretyship or the ambit of the obligations embraced, our liability shall cover all claims for compensation or damages which the Airports Company may, at any time, have arising out of the enforcement, breach or cancellation of the Management Agreement, including cancellation pursuant to the provisional or final liquidation or judicial management of the Operator.

4. All judgments against the Operator flowing from any principal indebtedness covered by this suretyship and all acknowledgements of debt and omission by the Operator shall be binding on us.

5. We renounce all benefits arising from the legal exceptions 'non numeratae pecuniae' (no value received), 'non causa debiti' (no cause of indebtedness), 'errore calculi' (error in calculation) and 'beneficia excussionis et divisionis' (benefit of excussion and division), with the force and effect of which we declare ourselves to be fully acquainted and we agree that this suretyship is to be in addition to and without prejudice to any other suretyship and security now or hereafter to be held by the Airports Company and shall remain in force as a continuing security for any indebtedness of the Operator to the Airports Company notwithstanding any immediate settlement of amounts owing by the Operator, the termination of the Management Agreement and notwithstanding our death or legal disability.

6. In the event of:

6.1 any liquidation, business rescue or sequestration of the Operator or any other surety for the Operator; or

6.2 any composition or compromise by the Operator or any such surety, within the terms of company or insolvency law or under common law,

we bind ourselves not to file any claim against the Operator or other surety until the Airports Company's claims against the Operator have been paid in full.

7. As security for our obligations in terms hereof, we hereby cede to the Airports Company all the claims which we now have or may in the future have against the Operator from any cause or indebtedness whatsoever (including those arising from payments made by us hereunder), hereby undertaking on demand by the Airports Company to deliver to the Airports Company all documents (duly endorsed where appropriate) evidencing or embodying or relating to any such claims.

8. Notwithstanding any part payment by us or on our behalf, we shall have no right to any cession of action in respect of such part payment and shall not be entitled to take any action against the Operator or against any other surety for the Operator in respect thereof unless and until the indebtedness of the Operator to the Airports Company shall have been discharged in full.

9. For the purposes of any action against us hereunder, for provisional sentence or otherwise, a certificate by the Airports Company or its auditor as to the amount owing by the Operator shall be prima facie proof thereof.

10. We hereby consent to the jurisdiction of the magistrate's court having jurisdiction in terms of section 28 of the Magistrates' Court Act of 1944, as amended, in respect of any action or application arising out of or in connection with our obligations under this suretyship notwithstanding that the amount in issue may exceed the jurisdiction of such court.  the Airports Company may, however, in its sole and absolute discretion, elect to pursue any claim against us in either the Magistrates' Court or the High Court of South Africa.

11. We acknowledge that all amounts due and payable by the Operator to the Airports Company shall be recoverable from and paid by us notwithstanding that the Operator may have any claim or counterclaim of whatsoever nature and howsoever arising against the Airports Company.

12. The Airports Company shall be at liberty, without in any way affecting its rights against us or diminishing or otherwise affecting our obligations to it hereunder, to do any act or omit to do any act, whether pursuant to the provisions of any contract concluded with the Operator or otherwise as it, in its sole discretion, may deem fit, notwithstanding that in doing or omitting to do any such acts, the Airports Company may have acted negligently (whether grossly or otherwise) or in a manner calculated to cause or in fact causing prejudice to us and, in particular, but without limiting the generality of the foregoing, the Airports Company shall, without in any way affecting its rights against us or diminishing or otherwise affecting our obligations to it, be entitled to:

12.1 release securities and other sureties;

12.2 give time to or compound to make any other arrangements with the Operator or other parties aforesaid; and

12.3 allow or grant the Operator or any other surety any latitude or indulgence,

without reference to or approval by us.

13. We shall not be entitled to withdraw or cancel this suretyship unless or until all indebtedness, commitments and obligations (including contingent obligations) of the Operator to the Airports Company shall have been fully discharged or extinguished and then only after the expiry of 14 days after the receipt of notice in writing given by us to the Airports Company.

14. The Airports Company shall be entitled to appropriate any monies received by it from us hereunder towards the payment of such causes of debt or amount owing by the Operator to the Airports Company as it may determine in its absolute discretion.

15. For the purposes of the giving of any notice, the serving of any process and for any purposes arising from this deed of suretyship, we choose the following addresses as our domicilium citandi et executandi ("domicilium"):

	For: Name and Surname:_______________________________ 
Address:_____________________________

___________________________________

___________________________________
	

	For: Name and Surname:_______________________________ 

Address:_____________________________

___________________________________

___________________________________
	

	For: Name and Surname:_______________________________ 

Address:_____________________________

___________________________________

___________________________________
	


16. Any notice given in terms of this deed of suretyship which:

16.1 is delivered by hand during normal business hours to our domicilium shall be presumed, to have been received by us at the time of delivery; and

16.2 is posted by prepaid registered post from an address within the Republic of South Africa to our domicilium shall be presumed to have been received by us on the 14th day after the date of posting.

17. No consensual cancellation, variation or modification of the terms of this deed of suretyship shall be binding on the Airports Company unless reduced to writing and signed by or on behalf of the Airports Company and ourselves.

18. We shall be responsible for all costs, charges and expenses of whatsoever nature which may be incurred by the Airports Company in enforcing its rights in terms hereof including legal costs on the scale between attorney and client and collection commission irrespective of whether any action has been instituted against us or not.

19. The costs of the preparation of this deed of suretyship shall be paid by the Airports Company.
Signed at                                on                                                             .

_____________________________

Name and Surname:______________

Identity Number: ________________

Signed at                                on                                                             .

_____________________________

Name and Surname:______________


Identity Number: ________________
Signed at                                on                                                             .

_____________________________

Name and Surname:______________







Identity Number: ____________________
Annexure "E"

Further requirements in rendering the Services

Annexure "F3"
Penalty system calculation

The Airports Company has set a number of performance targets in Annexure "F1" which the Operator is expected to attain during the currency of this Agreement.  

Each individual target is ascribed a percentage of the overall target.

The actual performance of the Operator in respect of an individual target is described as a percentage and is multiplied by the percentage which that individual target is ascribed.

The calculation is repeated for each individual target and the actual percentages of the overall target achieved by Operator are then added together to arrive at a final percentage which reflects the actual service level which the Operator has attained for that specific month in respect of the Targets.

The sliding scale determines the percentage at which Operator shall be penalised which appears 

an example of such a calculation is set out below table. 
The Operator, furthermore, will be penalised a further R5 000,00 where the VMS for the specific month is inaccurate by more than 5%.
	SUBJECT OF NON-COMPLIANCE
	TARGETS / MEASUREMENTS 
	
	Weighted


	Actual Performance of individual target
	Total for individual target

	1. Employees of Operator
	Measurement in % 
	
	
	
	

	
	
	
	
	
	

	Manpower shortages
	>100%
	sufficient number of employees to perform Services as per Agreement and Annexure "E"
	15 x
	97%
	14.55

	Desertions 
	>100%
	presence of employees at posts in Parking Facilities as per Agreement and Annexure "E"
	10 x
	95%
	9.5

	Lateness
	>100%
	punctuality of employees
	10 x
	87%
	8.7

	Sleeping on duty
	>100%
	alertness of employees
	10 x
	96%
	9.6

	Loitering
	>100%
	attendance of employees to duties
	10 x
	95%
	9.5

	Improper performance of duty
	>100%
	efficacy of employees in performing duties
	10 x
	98%
	9.8

	
	
	
	
	
	

	
	
	
	
	
	

	Uniform incomplete or not worn

Employee training 
	>100%

>100%
	employees to wear complete uniform

ensure employees undergo customer service training, telephone and help button etiquette.  
	10 x

5 x 
	97%
	9.7

	
	
	
	
	
	

	2. Provision of Services
	Measurement in % 
	
	
	
	

	
	
	
	
	
	

	Failure to timeously notify ACSA of equipment malfunctioning  

Inadequate supervision of Services
	>100%

>100%
	notify Operations Teams of equipment faults within 10 minutes.

adequate supervision of employees undertaking the Services as per Agreement and Annexure "E"
	15x

10 x

	94%
	9.4

	
	
	
	
	
	

	Shortage of shuttles 
	>100%
	sufficient number of operational shuttles to perform Services as per Agreement and Annexure "E"
	5 x
	100%
	5

	Lateness or non-arrival of shuttles

	>100%
	punctuality of shuttles
	5 x
	89%
	4.45

	Non-responsiveness
Ensure equipment is clean and maintained.

Extended parked vehicles
	>100%

>100%

>100%
	response to calls within 10 minutes

ensure parking equipment is clean and maintained in acceptable condition.
Wash extended parked vehicles on a regular basis and clamped.  
	5 x

5 x
4 x 

 
	93%
	4.65

	
	
	
	 
	
	

	    TOTAL
	
	
	
100
	
	94.85


Example of Penalty Calculation

The sliding scale

94.85% represents the actual overall performance of the Operator in relation to the performance targets during the month and by using the sliding scale appearing in Annexure "F2", the Operator shall be penalised 2.5% of the Service Fee payable by the Airports Company to the Operator for the month:  

Where the VMS is inaccurate by more than 5% during the month, a further R5 000,00 shall be deducted from the Service Fee payable by the Airports Company to the Operator for the month. 

Annexure "G"

Maintenance Agreement

Annexure "H"

Insurance requirements
20. The Operator shall, at all times during the currency of this Agreement, provide for adequate insurance cover from reputable insurers or underwriters selected by it, covering at least such risks as the Airports Company in its discretion shall determine, in respect of the Parking Facilities and liabilities of the Operator in respect thereof, including but not limited to public or contractual liability in respect of the Parking Facilities and damage to or destruction of the Parking Facilities, common law liability and any liability arising from any statute.
21. In respect of fixed assets, semi-fixed assets and equipment provided by the Airports Company it should be noted that cover in terms of the assets all risks insurance effected by the Airports Company is available to the Operator.

22. The Airports Company cover, which is renewable annually on 1 April, currently provides protection against loss of or damage to the Airports Company property caused by perils including, but not limited to, fire, lightning, explosion, storm, tempest, flood, earthquake, impact, as well as electrical and mechanical breakdown of electronic equipment, and such risks and perils as are insurable by the South African Special Risks Insurance Association.

23. The Operator is required to determine the amount of the deductibles applicable under this insurance and will also be required to review the scope and extent of cover available under the Airports Company insurance at each renewal date.

24. The Operator's third party liability insurance must provide protection against all third party claims arising out of or in connection with any activities relating to this Agreement including inter alia:

24.1 loss, destruction or damage to real or personal property; 

24.2 obstruction, loss of amenities, loss of use of land, water, building, property or right of way;

24.3 liability that may result from latent defects or removal or weakening of support to property;

24.4 injury to, or disease or death of persons; and

24.5 legal costs of insured parties in respect of such claims.

25. The minimum limit of indemnity shall initially be for not less than [●] for any one claim.

26. A maximum deductible in respect of [●] for any one claim.

27. Where the Airports Company has requested the Operator to produce proof of its insurance policy/policies then such detail shall as a minimum include in respect of each separate insurance:

27.1 the identity of the insured parties to show specifically the extent to which the Airports Company is indemnified by the insurance and whether or not a "cross liability" clause is included;

27.2 the identity of the insurers and re-insurers;

27.3 a description of the cover provided, with detail of the principal extensions of cover;

27.4 where relevant, a description of the insured property;

27.5 the relevant period of insurance, showing the next renewal date;

27.6 the sums insured and/or indemnity limits and whether these apply per occurrence of indemnifiable loss or for the period of insurance;

27.7 the amount and application of deductibles/excesses/first amounts payable;

27.8 the principal exclusions;

27.9 an undertaking from the Insurers that any:

27.9.1 restriction or limitation of the cover provided;

27.9.2 change to the period of insurance;

27.9.3 reduction in the sums insured and/or limits of indemnity; or

27.9.4 notice of cancellation or non-renewal,

will be provided to the Airports Company at least 60 days before the effective date of such event;

27.10 an undertaking per paragraph 8.9 above from the Operator's insurance brokers. 

28. The Operator will review the scope and extent of cover limits to cater for any relevant change in the exposures to loss, damage or liability on each anniversary of the Commencement Date of the Agreement.

29. The Operator undertakes to maintain all insurances, limits of indemnity, sums insured and indemnity periods on the basis agreed and approved by the Airports Company.

30. The principal classes of insurance for consideration by the Operator include public liability, assets all risks, electronic equipment, business interruption, money, fidelity guarantee and Sasria perils.  The Operator shall at all times during the currency of this agreement provide for adequate insurance cover from reputable insurers or underwriters selected by it, covering at least such risks as the Airports Company in its discretion shall determine, in respect of the parking facility and liabilities of the Operator in respect thereof, including but not limited to public or contractual liability in respect of the parking facility, and damage to or destruction of the parking facility, common law liability and any liability arising from any statute.

