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1. Definitions and interpretation 

1.1 In this Agreement, unless the context clearly indicates a contrary 

intention, the words herein below defined shall have the meanings 

assigned to them, and cognate expressions shall bear corresponding 

meanings: 

1.1.1 "the Airports Company" - means Airports Company South Africa 

SOC Limited, registration number 

1993/004149/30; 

1.1.2 "Advertisement" - means any visible representation of 

words, names, letters, figures, objects, 

marks or symbols or of an abbreviation 

of a word or name, or any combination 

of such elements with the object of 

transferring information that may be 

attached, installed or displayed on a 

Site;   

1.1.3 "Advertiser" - means a third party which has 

contracted with the Concessionaire, for 

the right to advertise on a Site 

pursuant to the granting of a 

Concession Right; 

1.1.4 "Agreement" - means this agreement, together with 

all schedules hereto (including each 

Transaction Addendum concluded 

from time to time by the Parties); 

1.1.5 "Airports" - means the airports identified in the 

relevant Transaction Addenda;  

 
 

1.1.6 "Audited Statements" - means the audited statements 

submitted to the Airports Company by 
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the Concessionaire and certified by the 

Auditor as provided in clause 6 

(accounting provisions); 

1.1.7 "Auditor" - means a person independent of the 

Parties and registered as an 

accountant and auditor in terms of the 

provisions of section 15 of the Public 

Accountants and Auditors' Act, 80 of 

1991; 

1.1.8 “Beneficial Occupation” - means the first month of the 

Agreement where the concessionaire 

shall exercise its Concession Right 

rent free; 

1.1.9 "Commencement Date" - means in respect of each Site, the date 

recorded as such in the applicable 

Transaction Addendum; 

1.1.10 "Concessionaire" - means the Party identified as such on 

the front page of this Agreement duly 

represented by the signatory hereof as 

provided for in Schedule 1 (resolution 

of the Concessionaire); 

1.1.11 "Concession Right" - means the right granted by the Airports 

Company to the Concessionaire to 

advertise and to contract with 

Advertisers which wish to advertise on 

the Sites situated at the Airports, on 

the terms and conditions recorded in 

this Agreement; 

1.1.12 “Consumer Price Index(CPI)” -means the official measure of inflation 

in South Africa, measured annually on 

each respective lease anniversary;  
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1.1.13 “Exempted Micro Enterprise” -means an entity with an annual Total 

Revenue of R 10 (ten) Million or less 

1.1.14  “Large Entity” - means an entity with a turnover in 

excess of R 50 (fifty) Million 

1.1.15 “Out of Home” -  means advertising that reaches the 

consumer while they are outside of the 

home as defined by the A C Nielsen 

Report or its successors in title;                                                                                                                              

1.1.16 “Out of Home Spend”       -  means the spend on Out of Home 

advertising as measured by Nielsen 

Media Research and Price Water 

House Coopers or  its successor in 

title; 

1.1.17 "Parties" - means both the Airports Company and 

the Concessionaire and "Party" shall 

mean either one of them; 

1.1.18 “Premises” - means the various portions of land or 

areas owned by the Airports Company 

at the various airports upon which the 

Sites will be placed, erected or 

constructed, as detailed in the 

Transaction Addenda; 

 -  

1.1.19 “Qualifying Small Enterprise” - means an entity with an annual 

turnover of between R 10 (ten) Million 

and R 50 (fifty) Million 

1.1.20 "Rental" - means the minimum guaranteed 

monthly rental payable by the 

Concessionaire to the Airports 

Company recorded in the Transaction 

Addendum in respect of each Site; 
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1.1.21 "Revenue" - means the consideration charged for 

each quarter to the Advertiser by the 

Concessionaire in respect of the 

Advertiser's use of a Site, less any 

third party bona-fide media agency 

commission on such consideration 

(which agency commission shall never 

exceed 16,5% or a lesser percentage 

rate adopted as a general practice by 

media agencies and concessionaires) 

payable to any media agency in 

connection with or in respect of the use 

of such Site. The Turnover Rental shall 

be calculated based on such revenue;  

1.1.22 "Signature Date" - means the date of signature of this 

Agreement by the Party signing last in 

time; 

1.1.23 "Site" - means any object or structure or 

device that has been placed, 

constructed, erected or positioned 

(either permanently or temporarily) at 

or on the Premises, in respect of which 

a Concession Right is granted and 

which is either owned by the Airports 

Company or the Concessionaire as 

detailed in the Transaction Addenda. 

Sites shall include, without limitation, 

billboards, multi-face advertising and 

electronic messaging units, advertising 

light boxes and posters and any other 

signs, structures or airport utilities (e.g. 

trolleys and the like), carrying 

Advertisements;  
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1.1.24 "Termination Date" - means, in respect of each Site, the 

date recorded as such in the 

applicable Transaction Addendum;   

1.1.25 "Turnover Rental" - means an amount expressed as a 

percentage of the Revenue charged to 

the Concessionaire recorded in the 

Transaction Addenda in respect of 

each concession; and  

1.1.26 "Transaction Addendum" - means an addendum to this 

Agreement in respect of one or more 

Sites, executed by the Parties, which 

materially conforms to the draft 

addendum annexed hereto marked 

Transaction Addendum . 

1.2 Words importing the singular shall include the plural and vice versa, 

words importing the masculine gender shall include the other genders 

and vice versa and natural persons shall include juristic persons and vice 

versa. 

1.3 References to a "person" include a natural person, company, close 

corporation or any other juristic person or other corporate entity, a charity, 

trust, partnership, joint venture, syndicate or any other association of 

persons. 

1.4 The headnotes to the clauses of this Agreement are inserted for 

purposes of reference only and shall not affect the interpretation of any 

provisions to which they relate. 

1.5 In the event that any definition in this clause 1 contains substantive 

provisions, then such provisions shall be given effect to as if same were 

incorporated into the main body of this Agreement. 

1.6 All amounts payable under this Agreement shall be exclusive of VAT. 

1.7 When any number of days is prescribed in this Agreement, same shall be 

reckoned exclusively of the first and inclusively of the last day, unless the 
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last day falls on a Saturday, Sunday or official public holiday in the 

Republic of South Africa in which case, the last day shall be the next 

succeeding day which is not a Saturday, Sunday or official public holiday 

in the Republic of South Africa and the term "day" shall mean every day 

of the week excluding Saturdays, Sundays and official public holidays in 

the Republic of South Africa. 

1.8 Where any term is defined within the context of any particular clause in 

this Agreement, the term so defined, unless it is clear from the clause in 

question that the term so defined has limited application to the relevant 

clause, shall bear the meaning ascribed to it for all purposes in terms of 

this Agreement, notwithstanding that that term has not been defined in 

this clause 1. 

1.9 The use of the word "including" followed by specific examples shall not 

be construed as limiting the meaning of the general wording preceding it. 

1.10 Expressions defined in this Agreement shall bear the same meanings in 

schedules or addenda to this Agreement which do not themselves 

contain their own definitions. 

1.11 The rule of construction that the contract shall be interpreted against the 

party responsible for the drafting or preparation of the contract shall not 

apply.  

2. Concession 

2.1 The Airports Company hereby grants the Concession Right to the 

Concessionaire in respect of those Sites detailed in the Transaction 

Addendum. 

2.2 The information and particulars recorded in the Transaction Addenda 

may be amended, varied, amplified, cancelled or added to at any time 

during the term of this Agreement by means of further Transaction 

Addenda which are dated and signed by the Parties and which are 

thereafter bound into and form an integral part of this Agreement and are 

to be interpreted in all respects in accordance with the provisions of this 

Agreement. 
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2.3 Where applicable, the Concessionaire shall timeously submit to the 

Airports Company full details of the design and specifications of the 

structures to be erected or constructed on the Sites, the design and 

specifications to have been approved and signed by a suitably qualified 

engineer or an architect and reflecting details of the design, shape, size, 

material to be used and method of erection or affixing to the Site. 

2.4 The Concessionaire hereby undertakes to the Airports Company that 

where it is to construct any Sites: 

2.4.1 it will not commence with the erection, construction or installation of the 

Site until the Airports Company's written approval has been obtained; 

and  

2.4.2 the location, design and erection of any Site shall be in strict accordance 

with the Airports Company’s requirements and shall always be subject to 

the prior written consent of the Airports Company. 

2.5 It is specifically recorded that to the extent that the Concessionaire 

concludes any agreement with one or more Advertisers for purposes of 

advertising in accordance with the Concession Right, the Airports 

Company consents thereto on the basis that such agreement shall, under 

no circumstances, be construed as a cession, assignment, delegation or 

transfer of any of the Concessionaire's rights and obligations in terms of 

this Agreement. 

2.6 The Concessionaire shall within 30 (thirty) days from Signature Date 

obtain, at its own cost, any approval or licence required by law to enable 

the Concessionaire to fully perform its obligations and exercise its 

Concession Rights in terms of this Agreement. 

 

3. Ownership 

It is recorded that the Sites may be owned by either the Airports Company or the 

Concessionaire and the Party which owns a Site is identified in the Transaction 

Addenda. 



                                              11 

4. Period 

Notwithstanding the Signature Date the Concession Right in respect of each Site 

shall commence on the Commencement Date recorded in the applicable 

Transaction Addendum pertaining thereto and subject to clause 21, shall endure 

for the initial period of ten (10) years. 

5. Consideration 

5.1 Rental 

5.1.1 The Concessionaire shall effect Rental payment to the Airports Company 

each month of the Agreement. 

5.1.2 The Rental shall: 

5.1.2.1 be payable in arrears, on or before the last day of each and every 

month; and  

5.1.2.2 be paid by debit order or electronic funds transfer or any other 

payment method agreed to by the Airports Company and without 

deductions, bank charges, set-off or exchange, at the address of the 

Airports Company recorded in clauses 22.1 or 22.2 of this 

Agreement or at such other address as the Airports Company may 

notify the Concessionaire in writing; or 

5.1.2.3 should the Airports Company so notify the Concessionaire in writing, 

be paid into the Airports Company's nominated bank account and 

forthwith upon such payment, the Concessionaire shall furnish the 

Airports Company with documentary proof, reasonably satisfactory 

to the Airports Company, of having effected same. 

5.1.3 The Rental shall never be less than that stipulated in the Transaction 

Addenda and shall escalate on each anniversary of the relevant 

Commencement Date by a minimum of five percent (5 %) per annum 

annual adjustment and shall be increased according to the Annual 

Consumer Price Index that coincides with the lease anniversary, however 

it shall not be adjusted higher than seven percent (7%) per annum on 

each anniversary. 
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5.1.4 In addition to the payment of the Rental by the Concessionaire, the 

Concessionaire shall effect payment to the Airports Company of a 

separate charge in respect of electricity consumption payable in respect 

of the Sites (if any) monthly in arrears. 

5.1.5 It is recorded that the Concessionaire shall not be liable for the payment 

of Rental during Beneficial Occupation. 

5.1.6 It is recorded further that some of the Sites may not be available for 

occupation by the Concessionaire on Commencement Date as detailed 

in the Transaction Addenda. In the event that the Concessionaire has 

made Payment of Rental to the Airports Company in respect of the 

unavailable Sites, the Airports Company will give the Concessionaire a 

credit note with regards to the unavailable Sites based on the amount of 

Rental as detailed in the Transaction Addendum is receivable by the 

Airports Company from the third party in occupation of the Sites. 

5.2 Turnover Rental 

5.2.1 The Concessionaire shall furnish a Turnover Rental calculation in a form 

acceptable to the Airports Company and simultaneously pay the quarterly 

Turnover Rental to the Airports Company for each quarter (three months 

from Commencement Date), in arrears, seven (7) days after the end of 

that quarter.  

5.2.2 The Concessionaire shall account for all Sites under this Agreement as 

one Turnover Rental calculation. 

5.2.3 The Airports Company has the right to inspect, at its instance and at any 

time, any and all contracts between the Concessionaire and the 

Advertisers to ensure that the Turnover Rental calculations are accurate. 

6. Accounting provisions 

6.1 For the duration of this Agreement and for a period of 1 year thereafter, 

the Concessionaire shall keep and retain at its registered office 

comprehensive accounting records materially complying with generally 

accepted accounting principles in use in the Republic of South Africa 
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together with all books of original entry and source documents relating to 

all billings achieved by the Concessionaire from each Site. 

6.2 Furthermore, the Concessionaire shall, for the term of this Agreement 

and on an annual basis, submit to the Airports Company an Audited 

Statement in respect of turnover for the collective Sites included under 

this Agreement within 3 (three) months after each anniversary of the 

Commencement Date. 

6.3 Each Audited Statement must certify, in respect of the preceding year:  

6.3.1 the total income received by the Concessionaire for the Sites from the 

Advertisers; 

6.3.2 the percentage and amount of agency commission collected from the 

aforesaid income; 

6.3.3 the amount of Turnover Rental actually paid to the Airports Company 

during the course of the relevant period; and 

6.3.4 the amount of Turnover Rental that should have been paid to the Airports 

Company (if any). 

6.4 Any difference between the Turnover Rental due and the Turnover Rental 

actually paid to the Airports Company shall be either: 

6.4.1 paid by the Concessionaire if due by it simultaneously with the delivery of 

the relevant Audited Statement; or 

6.4.2 or repaid (as the case may be) by the Airports Company within 14 days 

of receiving the Audited Statement. 

6.5 Each Audited Statement shall be on the letterhead of the Auditor, 

addressed to the Airports Company and substantially in the form 

contained in Schedule 3 (draft Audited Statement). 

6.6 In the event that the Concessionaire fails, for any reason whatsoever to 

deliver an Audited Statement on due date, the Airports Company shall 

have the right to appoint its own auditor, at the cost of the 

Concessionaire, to produce the required Audited Statement. 
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6.7 In the absence of patent or manifest error, the contents of each Audited 

Statement shall be final and binding upon the Parties. 

6.8 the Airports Company and the Auditor shall, at all times and on 

reasonable notice to the Concessionaire, be granted full and unfettered 

access to the Concessionaire's accounting records, books and source 

documents and shall be able to inspect them, take extracts from them 

and/or make copies of them for the purposes of establishing due 

compliance by the Concessionaire with its obligations in terms of this 

clause 6.  

7. Security deposit  

7.1 The Concessionaire shall, within 21 (twenty-one) days from the tender 

award, deliver to the Airports Company security acceptable to the 

Airports Company in its reasonable discretion, for the due and punctual 

fulfilment of all obligations and the due and punctual payment of all sums 

of money which may at any time be or become owing by the 

Concessionaire to the Airports Company in terms of this Agreement.  

Such security deposit shall be in an amount of not less than the 

equivalent of 3 (three) months Rental payable during the first 3 (three) 

months of the period during which the Concession Right in respect of 

such Site subsists). The security deposit shall, at the Airports Company's 

election (which shall be communicated in writing to the Concessionaire), 

take the form of: 

7.1.1 a cash deposit; or 

7.1.2 an irrevocable payment guarantee issued by a reputable South African 

financial institution acceptable to the Airports Company substantially in 

the form contained in Schedule 4 hereto (draft payment guarantee in lieu 

of security). 

7.2 Should a payment guarantee (as required in terms of clause 7.1.2) not be 

furnished by the Concessionaire to the Airports Company on due date as 

per clause 7.1 or should the financial institution that issued the payment 

guarantee withdraw therefrom by virtue of being liquidated, then the 

Concessionaire shall furnish the Airports Company with the cash deposit 
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(as contemplated in clause 7.1.1) within 7 days of receiving written 

demand from the Airports Company to do so. In order for the Airports 

Company to monitor compliance by the Concessionaire of the provisions 

of this clause 7.2, the Concessionaire shall do all things necessary in 

order to ensure that the financial institution advise the Airports Company 

in writing of any withdrawal of, cancellation of or amendment to the 

payment guarantee.   

7.3 The Airports Company shall have the right to apply the whole or any part 

of such security deposit towards the payment of any amount or liability in 

respect of which the Concessionaire may become liable to the Airports 

Company under this Agreement.  the Airports Company shall notify the 

Concessionaire in writing of any utilisation of such security deposit by it 

for such purpose and forthwith upon receipt of such notification by the 

Concessionaire, the Concessionaire shall be obliged to effect payment in 

cash to the Airports Company of such amount as may be required to 

reinstate the security deposit to the amount contemplated in clause 7.1.  

7.4 Notwithstanding any provision of clause 7, the Airports Company may, in 

its sole and absolute discretion, reduce the amount of the security deposit 

during subsequent years of the Agreement.  In exercising its discretion, 

the Airports Company shall have regard, amongst other things, to the 

payment profile of the Concessionaire and the Concessionaire's prompt 

payment of the Rental, Turnover Rental and other amounts during the 

term of this Agreement.  Any such reduction of the security deposit shall 

be communicated to the Concessionaire in writing where after and to the 

extent required, the Airports Company shall release to the 

Concessionaire the relevant amount of the security deposit. 

7.5 The Concessionaire shall not be entitled to set-off against the security 

deposit any amount payable by it in terms of this Agreement. 

7.6 The security deposit shall be retained by the Airports Company until the 

discharge by the Concessionaire of all its obligations to the Airports 

Company under this Agreement where after the security deposit, or any 

balance still remaining, shall be released by the Airports Company to the 

Concessionaire. 
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7.7 Should the various amounts required to calculate the amount of the 

security deposit not be known or be uncertain, then the Airports 

Company's auditor shall determine the amount for which the security 

deposit is to be provided, and its decision shall be final and binding on 

the Parties. 

7.8 Notwithstanding that the Concessionaire shall furnish the Airports 

Company with the security deposit as contemplated in this clause, the 

Airports Company reserves the right to require the Concessionaire to 

procure further security for its obligations under the Agreement as it 

deems appropriate in the circumstances. 

7.9 Furthermore, the Concessionaire shall procure that the shareholders or 

members of the Concessionaire (as the case may be) execute and deliver to 

the Airports Company, on or prior to the Signature Date, the deed of 

suretyship attached hereto as Schedule 5 (deed of suretyship) to the value 

equivalent to the minimum monthly rental of months 4 to 12 of the first year  

as further security for the due and punctual payment by the Concessionaire of 

all monies which are due and owing by the Concessionaire to the Airports 

Company from time to time in terms of this Agreement. 

8. The Concessionaire's obligations 

8.1 The Concessionaire hereby undertakes: 

8.1.1 to keep, at all times, each Site (including the Premises) and 

Advertisements in a clean and tidy condition. Should any Site or 

Advertisement, in the sole opinion of the Airports Company, require 

cleaning, such work shall promptly be attended to by the Concessionaire 

and at its cost within 24 hours after receipt by it of written notification by 

the Airports Company to do so; 

8.1.2 that should the Site or any portion thereof be damaged or destroyed at 

any time during the period of this Agreement, it shall, within a reasonable 

period of time and at its own cost and expense, repair each Site (or any 

portion thereof) so that after such repairing, the Site shall be substantially 

in the same condition as it was prior to such damage or destruction; 
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8.1.3 not to insert or drive nails, screws or other objects or materials 

whatsoever in or upon the walls or any part of the buildings at the 

Airports without the prior written consent of the Airports Company being 

obtained, nor shall the Concessionaire make any writing or scratching in 

or upon or otherwise deface any portion of the Airport and the 

Concessionaire shall take all steps necessary to prevent or remove such 

writing, scratching or defacement; 

8.1.4 not to display any Advertisement which does not meet the code of 

conduct stipulated by the Advertising Standards Authority from time to 

time and should the Concessionaire be in breach of this clause 8.1.4, it 

will remove such Advertisement within 24 hours after receipt by it of 

written notification to that effect from the Airports Company or the 

Advertising Standards Authority;  

8.1.5 for the purposes of determining whether or not the Advertisement is 

unsightly or of objectionable nature, the Concessionaire shall submit to 

the Airports Company all Advertisements before being installed or 

displayed on the Site for approval by the Airports Company, which 

approval or rejection shall be communicated to the Concessionaire within 

24 hours; 

8.1.6 notwithstanding the provisions of clause 8.1.4, not to display any 

Advertisement which, in the sole opinion of the Airports Company (which 

opinion is not subject to arbitration in terms of clause 21 (dispute 

resolution), is unsightly or of an objectionable nature, and the 

Concessionaire shall remove such Advertisement within 24 hours after 

receipt by it of written notification to that effect from the Airports 

Company; 

8.1.7 to the extent that it is the owner of the Site, to adequately insure such 

Site and keep it insured against usual third party risks; 

8.1.8 to inform the Airports Company should a Site be removed for the 

purposes of repair;   

8.1.9 to obey and perform all the requirements of any relevant statute, 

statutory regulation, by-law, standards and all orders, regulations and 
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notices of any competent authority and to keep the Airports Company 

indemnified against all liabilities, claims, costs and expenses of 

whatsoever nature in respect of the Sites or any Advertisements 

displayed thereon; 

8.1.10 to submit, within 30 (thirty) days of the Commencement Date, and 

thereafter on an annual basis, a business plan and marketing plan 

relevant to the Sites allocated to the Concessionaire in terms of this 

Agreement which plan must include the anticipated Revenue to be 

generated from each Site; 

8.1.11 to conduct its business in a manner which ensures that such use and 

conduct do not interfere with, cause any disturbance or nuisance of 

whatsoever nature to, or affect the rights and privileges of the Airports 

Company, any other tenant at the Airport or any member of the general 

public;  

8.1.12 to submit to the Airports Company all information in writing required by 

the Airports Company for the purpose of conducting an annual review of 

the Concessionaire's performance in terms of progress made with regard 

to the business and marketing plans submitted, as well as its broad base 

black economic empowerment commitments as required under clause 11 

in accordance with applicable policies, laws and regulations; 

8.1.13 to obey such rules relating to safety and security as may be imposed by 

the Airports Company from time to time, in its absolute discretion, 

provided the Airports Company has notified the Concessionaire in writing 

of such imposition; 

8.1.14 to pay for electricity at the actual metered consumption or if no meter the 

average metered rates and as billed by the Airports Company and, for 

purposes hereof, the provisions of clause 10.3 shall apply, the necessary 

changes having been made; 

8.1.15 to replace, as required and at its cost, all fluorescent tubes, bulbs, 

starters, ballasts and any other illumination and/or mechanical equipment 

associated with the Sites; 
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8.1.16 to subscribe to and comply with the provisions of the Handbook and the 

Concessionaire shall ensure that it is familiar with the provisions thereof.  

The Parties agree that in the event of any conflict arising or ambiguity 

existing between this Agreement and the Handbook, the provisions of 

this Agreement will prevail; and 

8.1.17 to actively promote the Advertiser's tenure. 

8.2 The Concessionaire confirms that its right to do business at the Airports 

and its conduct thereon are, at all times, subject to applicable legislation, 

by-laws and regulations of the Republic of South Africa. In this regard, 

the Concessionaire is solely responsible for and undertakes to obtain all 

approvals, permissions and/or consents from the relevant authorities 

which are necessary for the erection of the Sites and for the display of 

Advertisements (including, without limitation, any municipal approval, and 

the approval of the South African National Roads Authority and any 

applicable environmental assessment investigation, where applicable) 

and the Concessionaire, accordingly, indemnifies the Airports Company 

against all liabilities, claims, costs and expenses of whatsoever nature in 

respect hereof. 

8.3 The Concessionaire shall not effect any alteration, addition or 

improvement or any fitting to a Site without the prior written consent of 

the Airports Company.  Where alterations, additions or improvements are 

required, detailed plans outlining such alterations, additions or 

improvements must accompany the written application of the 

Concessionaire and the provisions of clause 2.4 shall apply, the 

necessary changes having been made.  All such alterations, additions, 

improvements or fittings shall be for the sole account of the 

Concessionaire and may only be effected once the Airports Company 

has granted its written approval thereof. 

8.4 Subject to the provisions of clause 19 (consequence of termination), the 

Concessionaire shall, after the expiration or earlier termination of the 

Agreement, in the event that the Sites belong to the Airports Company, 

remove all Advertisements from the Sites and shall bear any costs 

related thereto. In the event that the Sites belong to the Concessionaire, 

the Concessionaire shall remove the Sites from the Premises and shall 
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bear any costs related thereto. The Concessionaire shall repair any 

damage caused to the Site and/or the Premises as a result of such 

removal. Should the Concessionaire fail, after the expiration of a 

14 (fourteen) day period, to remove such Advertisements and/or Sites 

and/or repair any damage caused to the Sites and/or the Premises as a 

result of such removal, the Airports Company shall be entitled to effect 

such removal and/or repairs and the costs incurred by the Airports 

Company in effecting same shall be paid by the Concessionaire to the 

Airports Company on demand. 

8.5 All material or artwork production in respect of any Advertisements, 

additional services required and/or utilities consumed by the 

Concessionaire in respect of any Site shall be for the sole account of and 

be discharged in full by the Concessionaire. 

8.6 Should any complaint be received in respect of any Advertisement which 

complainant seeks to hold the Airports Company liable in any capacity in 

respect of the Advertisement, the Airports Company shall inform the 

Concessionaire and, in its sole and unfettered discretion: 

8.6.1 immediately remove the offending Advertisement; and/or 

8.6.2 afford the Concessionaire the opportunity to dispute the complaint on 

condition that: 

8.6.2.1 the Airports Company is indemnified in writing on terms and security 

to its satisfaction in respect of the claim, damages and/or costs, 

including its own legal costs on an attorney and own client scale; 

and 

8.6.2.2 the Concessionaire allows the Airports Company full and unfettered 

access to all pleadings, affidavits, witnesses, information, 

developments, legal opinions and all legal advice received by the 

Concessionaire and the Concessionaire hereby renounces all claims 

of legal privilege in this regard. 

8.7 Notwithstanding any action taken as set out above, the Concessionaire 

shall remain liable for all payments and expenses set out in the 

Agreement and shall furthermore be liable in respect of any penalties 
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which may be levied by the Advertising Complaints Authority or any Court 

of Law or Public Authority.   

8.8 It is recorded that in carrying out its advertising business, the 

Concessionaire may utilise technology (electronic or otherwise). To the 

extent that such technology is owned by the Concessionaire, and to the 

extent that the Concessionaire intends to sell or dispose of such 

technology, the Concessionaire will first offer to the Airports Company for 

purchase such technology on Termination Date. The Airports Company 

may, exercise such option to purchase the technology by way of written 

notice to the Concessionaire. The purchase price in respect of the 

technology shall be the selling price or where it is being disposed of, the 

fair market value calculated at the time the option is exercised. Where the 

Parties cannot agree on the fair market value of the technology within a 

period of 20 (twenty) days from the date of exercise of the option, the 

purchase price shall be determined by an Auditor agreed to by the 

Parties failing which the Auditor shall be nominated by the president for 

the time being of the South African Institute of Chartered Accountants or 

its successor-in-title. In the absence of patent or manifest error, the 

determination of the fair market value of the technology by the Auditor 

shall be final and binding upon the Parties. Within 10 (ten) days of either 

agreement on or determination of the purchase price for the technology, 

the Airports Company shall pay the Concessionaire the purchase price 

and the Concessionaire shall do all things necessary, including the 

signing of all necessary documents, in order to transfer ownership of the 

technology to the Airports Company.   

8.9 To the extent that the Concessionaire does not own the technology 

contemplated in clause 8.8, the Concessionaire shall use its reasonable 

endeavours in order to procure that the owner sells the technology to the 

Airports Company on the same terms as contained in clause 8.8, the 

necessary changes having been made. 

9. Access to the Sites  

9.1 To the extent that any one or more of the Sites is situated on the airside 

of any Airport, the Concessionaire shall be required to conclude an 
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Airside Service Provider Concession Agreement and the Concessionaire 

shall strictly abide by the rules and regulations contained therein. 

9.2 Notwithstanding the above, access to the Site/s will only be exercised by 

the Concessionaire during such period(s) of time as the Airports 

Company has given its prior written approval for. In exercising its access 

to each of the Sites, the Concessionaire shall not interfere with the flow of 

passengers and visitors to the Airports nor will its access in any way 

impact negatively on the Airports' overall operational integrity. 

10. Electrification 

10.1 Electrification (if applicable) of any Site not electrified as at the 

Commencement Date may only be undertaken with the prior written 

approval of the Airports Company. 

10.2 Any electrical cables, wires and the like (inclusive of labour) to bring 

electricity to a Site will be installed by the Airports Company (or by a 

contractor approved by the Airports Company) at the cost of the 

Concessionaire which undertakes to pay such costs on demand. 

10.3 The Concessionaire will be responsible to pay for all charges for the 

consumption of any electricity, calculated at the metred rate and if no 

meter is used the average metered rates and as billed by the Airports 

Company. 

10.4 The Concessionaire will be responsible for the maintenance of all electrical 

cables, wires and the like bringing electricity to the Site. 

 

11. Broad-based black economic empowerment 

11.1 It is recorded that the Airports Company and the Concessionaire are 

each committed to the principles contained in the Transformation of the 

Marketing, Advertising and Communication Sector Charter Code (MAC) 

published by the Minister of Trade and Industry in the Government 

Gazette. 
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11.2 Accordingly, the Concessionaire shall take meaningful steps to promote all of 

the elements of the MAC.  

11.3 Specifically, the Concessionaire shall ensure that it meets the various 

transformation targets contained in the MAC dependant on whether the 

Concessionaire is a Large Entity, Qualifying Small Enterprise or Exempted 

Micro Enterprise. 

11.4 If it is a Large Entity as at the first anniversary of the Concession Agreement 

the Concessionaire shall be required to meet the following minimum targets: 

 
(a)Ownership 

 
BEE Elements Indicators Target 

1st Anniversary 

Voting Rights Exercisable voting rights in the enterprise 
in the hands of black people 

45% 

Exercisable voting rights in the enterprise 
in the hands of black women 

30% 

Economic Interest Economic interest of black people in the 
enterprise  

45% 

Economic interest of black women in the 
enterprise 

30% 

Economic interest of black natural people 
in the enterprise: 

1.black designated groups 
2.black participants in employee 

ownership schemes 
3.black beneficiaries of broad-based 

ownership schemes 
4.black participants in co-operatives 

5% 

Involvement in the ownership of the 
enterprises of black new entrants 

4% 

 

(b) Management Control 

 

BEE Elements Indicators Target 

1st Anniversary 

Board Participation Exercisable voting rights of black board 
members as a percentage of all board 
members 

50% 

Exercisable voting rights of black female 
board members as a percentage of all 
board members 

25% 

Black executive directors as a 
percentage of all executive directors 

50% 
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Black female executive directors as a 
percentage of all executive directors 

25% 

Other Executive 
Management 

Black executive management as a 
percentage of all executive management 

60% 

Black female executive management as 
a percentage of all executive 
management 

30% 

Senior Management Black employees in senior management 
as a percentage of all senior 
management 

60% 

Black female employees in senior 
management as a percentage of all 
senior management 

30% 

Middle Management Black employees in middle management 
as a percentage of all middle 
management 

75% 

Black female employees in middle 
management as a percentage of all 
middle management 

38% 

Junior Management Black employees in junior management 
as a percentage of all junior management 

88% 

Black female employees in junior 
management as a percentage of all junior 
management 

44% 

Employees with 
Disabilities 

Black employees with disabilities as a 
percentage of all employees 

2% 

 

(c)Skills Development 

 

BEE Elements Indicators Target 

1st Anniversary 

Skills development 
expenditure on any 
programme specified in 
the Learning Programme 
Matrix for black people 
as a percentage of the 
Leviable Amount 

Skills development expenditure on 
learning programmes specified in the 
learning programme matrix for black 
people as a percentage of leviable 
amount 

6% 

Skills development expenditure on 
learning programmes specified in the 
learning programme matrix for black 
employees with disabilities as a 
percentage of leviable amount 

0.3% 

Learnerships and 
Internships 

Number of black unemployed people 
participating in learnerships and 
internships as a percentage of total 
employees 

2.5% 

Number of black unemployed people 
participating in training specified in the 
learning programme matrix as a 
percentage of number of employees 

2.5% 
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(d) Enterprise and Supplier Development 

 

BEE Elements Indicators Target 

1st Anniversary 

Preferential 
Procurement 

B-BBEE procurement spend from all 
empowering suppliers based on the B-
BBEE procurement recognition levels 
as a percentage of total measured 
procurement spend 

80% 

B-BBEE procurement spend from all 
empowering suppliers that are 
qualifying small enterprises based on 
the applicable B-BBEE procurement 
recognition levels as a percentage of 
total measured procurement spend 

20% 

B-BBEE procurement spend from all 
exempted micro-enterprises based on 
the applicable B-BBEE procurement 
recognition levels as a percentage of 
total measured procurement spend 

20% 

B-BBEE procurement spend from 
empowering suppliers that are at least 
51% black owned based on the 
applicable B-BBEE procurement 
recognition levels as a percentage of 
total measured procurement spend 

40% 

B-BBEE procurement spend from 
empowering suppliers that are at least 
30% black women owned based on the 
applicable B-BBEE procurement 
recognition levels as a percentage of 
total measured procurement spend 

12% 

Supplier Development Annual value of all supplier 
development contributions made by the 
measured entity as a percentage of the 
target 

2% of NPAT 

Enterprise Development Annual value of enterprise development 
contributions and sector specific 
programmes made by the measured 
entity as a percentage of the target 

1% of NPAT 

 
 
 

(e)Socio-Economic Development Contributions 

 

BEE Elements Indicators Target 

1st Anniversary 

Social-Economic 
Development 

Average annual value of all socio-economic 
development contributions by the measured 
entity as a percentage of the target 

2.5% 
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(f)Responsible Marketing and Communications 

 

BEE Elements Indicators Timeframe 

2018 

Social-Economic 
Development 

Annual value of contributions and 
participation in sector specific programmes 
of the entity to promote responsible 
behavioural changes in line with 
Government’s strategic objectives 

2.5% 

 

 

11.5        If it is a Qualifying Small Enterprise as at the first anniversary of the 

Concession Agreement the Concessionaire shall be required to meet the 

following minimum targets: 

 
(i)Ownership 

 
BEE Elements Indicators Target 

1st Anniversary 

Voting Rights Exercisable voting rights in the enterprise in 
the hands of black people 

40% 

Exercisable voting rights in the enterprise in 
the hands of black women 

12% 

Economic Interest Economic interest of black people in the 
enterprise  

25% 

Economic interest of black women in the 
enterprise 

12% 

New entrants or black designated groups 2% 

 

 
(ii)Management Control 
 

BEE Elements Indicators Timeframe 

1st Anniversary 

Executive Management Black representation at executive 
management 

50% 

Black female representation at executive 
management 

30% 

Non-Executive 
Management 

Black representation at non-executive 
management 

60% 

Black female representation at non-executive 
management 

35% 
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(iii)Skills Development 
 

BEE Elements Indicators Target 

1st Anniversary 

Skills development 
expenditure on any 
programme specified in 
the Learning Programme 
Matrix for black people as 
a percentage of the 
Leviable Amount 

Skills development expenditure on learning 
programmes specified in the learning 
programme matrix for black people as a 
percentage of leviable amount 

4% 

Skills development expenditure on learning 
programmes specified in the learning 
programme matrix for black females as a 
percentage of the leviable amount 

3% 

 
 
 

(iv)Enterprise and Supplier Development 
 

BEE Elements Indicators Target 

1st Anniversary 

Preferential Procurement B-BBEE procurement spend from all 
empowering suppliers based on the B-
BBEE procurement recognition levels as a 
percentage of total measured procurement 
spend 

60% 

B-BBEE procurement spend from 
empowering suppliers that are at least 51% 
black owned based on the applicable B-
BBEE procurement recognition levels as a 
percentage of total measured procurement 
spend 

20% 

Supplier Development Annual value of all supplier development 
contributions made by the measured entity 
as a percentage of the target 

2% of NPAT 

Enterprise Development Annual value of enterprise development 
contributions and sector specific 
programmes made by the measured entity 
as a percentage of the target 

2% of NPAT 

 
 
 
 
(v)Socio-Economic Development Contributions 
 

BEE Elements Indicators Timeframe 

2018 

Social-Economic 
Development 

Average annual value of all socio-
economic development contributions by 
the measured entity as a percentage of the 
target 

2% of NPAT 
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(vi)Responsible Marketing and Communications 
 

BEE Elements Indicators Timeframe 

2018 

Social-Economic 
Development 

Annual value of contributions and 
participation in sector specific programmes 
of the entity to promote responsible 
behavioural changes in line with 
Government’s strategic objectives 

2% of NPAT 
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11.6       In addition to meeting the MAC targets above, the Concessionaire will be 

required to progress to a Level 3 B-BBEE status. Should the 

Concessionaire be at a Level 3 status as at lease commencement date, 

the Concessionaire will be required to maintain or improve on such status 

for the duration of the Concession Agreement 

11.7        The Concessioniaire undertakes to deliver to the Airports Company: 

11.7.1 On the Signature Date, a written memorandum (relevant to the period of this 

Agreement) which outlines what steps the Concessionaire envisages taking in 

order to achieve meaningful broad-based black economic empowerment as 

espoused in the MAC Sector Charter, against which memorandum the 

Concessionaire's progress will be measured; and 

11.7.2 Annually the Concessionaire shall submit progress reports setting out the goals 

reached in its broad-based black economic empowerment programs and 

provide the Airports Company with details of the steps to be taken during the 

ensuing year in furtherance of this commitment. . 

11.8        For the duration of the Agreement and on an annual basis, the 

Concessionaire shall submit to ACSA a Broad-Based Black Economic 

Empowerment status level certificate (BBBEE Certificate) with 

accompanying report issued by a registered auditor or an accredited 

verification agency. 

11.9 The Concessionaire agrees to comply, for the duration of this Agreement, with 

MAC. In the event that the MAC transformation targets increase the 

Concessionaire shall be required to meet such increases annually. 

11.10 Failure by the Lessee to submit the BBBEE Certificate and accompanying 

report shall be a breach of this Agreement. 

 

12. Tax Clearance Certificate 

12.1 The Lessee represents and warrants that as of the Signature Date, the Lessee 

will remain compliant with all applicable laws relating to taxation in South 

Africa. 
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12.2 The Lessee shall deliver to the Lessor on the Signature Date and each 

anniversary thereof during the term of the Agreement a valid tax clearance 

certificate issued to the Lessee by the South African Revenue Services for the 

then-current year.  

 

13. Change of ownership 

13.1 The Concessionaire shall not, without the Airports Company's prior written 

approval: 

13.1.1 cede, assign, transfer, alienate or otherwise dispose of any of its rights 

and/or obligations under this Agreement, or pledge or hypothecate its 

right, title and interest in this Agreement; 

13.1.2 give up, either for a definite period or at all, occupation or possession of 

the Sites or any part thereof to any person or permit any person, whether 

as licensee, sub-tenant, agent, occupier, custodian or otherwise, to take 

possession or occupation of the Sites, or any part thereof, either for a 

definite period or at all;  

13.1.3 alienate its business or any part thereof; or 

13.1.4 change its trading name. 

13.2 If the Concessionaire is a company whose shares are not listed on a 

recognised stock exchange: 

13.2.1 none of the shares in the Concessionaire shall be issued, transferred or 

allocated to any person after the Signature Date or the Commencement 

Date (whichever is the earlier); 

13.2.2 no further shares or debentures shall be issued by the Concessionaire; 

and  

13.2.3 no management agreement that will influence the management and/or 

control of the Concessionaire shall be entered into, 

without the prior written approval of the Airports Company. 
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14.  Claim by the Concessionaire 

Where the Concessionaire intends to make any claim or other compensation 

pursuant to or relating to this Agreement and from whatsoever cause arising, it 

shall give notice of its intention to the Airports Company within 30 (thirty) days 

after the event giving rise to the claim. Such claims shall be accompanied by such 

documentation and contemporaneous records as are appropriate to substantiate 

the claim.  Failure by the Concessionaire to comply with the requirement of this 

clause 14 will result in the Concessionaire not being entitled to any compensation 

or other relief in respect of the relevant cause.  

15. Warranties, representations and undertakings by the Concessionaire 

The Concessionaire warrants, represents and undertakes to the Airports Company 

that: 

15.1        it is and shall remain validly incorporated in terms of the corporate laws 

applicable in the Republic of South Africa; 

15.2        it has and shall continue to have the necessary legal capacity to enter 

into and perform each of its obligations under this Agreement and has 

taken all necessary corporate and/or internal action to authorise the 

execution and performance of this Agreement; 

15.3        The execution of this Agreement and performance by the Concessionaire 

of its obligations hereunder does not and shall not: 

15.3.1 contravene any law or regulation to which the Concessionaire is 

subject; or 

15.3.2 contravene any provision of the Concessionaire's founding documents; 

or 

15.3.3 conflict with, or result in a breach of any of the terms of, or constitute a 

default under any agreement or other instrument to which the 

Concessionaire is a party or subject or by which it or any of its assets are 

bound; 

15.4 the provisions of this Agreement are and shall remain legally binding on the 

Concessionaire and the execution and performance of all rights and 



                                              32 

obligations imposed on the Concessionaire pursuant to this Agreement 

constitute legal, valid, binding and enforceable rights and obligations of 

the Concessionaire. 

16. Liability and Insurance 

16.1 The Concessionaire shall be responsible for (and hereby indemnifies the 

Airports Company against) any expense, cost, claim, action, proceeding, 

damages or liability (including any cost or expense incurred by the 

Airports Company in enforcing this indemnity) in respect of any personal 

or fatal injuries, death, loss, damage to any property or person (including 

property of the Airports Company, its employees, agents, contractors, 

customers or invitees) arising out of or incidental to or in connection with 

the performance, acts or omissions of the Concessionaire, unless such is 

proved to have arisen from the wilful misconduct or gross negligence of 

the Airports Company.  

16.2 The Concessionaire shall effect and maintain with reputable insurers or 

underwriters a policy(ies) of insurance in the name of the Concessionaire 

in terms satisfactory to the Airports Company: 

16.2.1 in respect of all matters covered by the provisions of clause 16.1 hereof 

(including the indemnity contained therein) for an amount of not less than 

that recorded in the Transaction Addenda in respect of any one claim 

and an amount of not less than that recorded in the Transaction Addenda 

for all claims in the same calendar year;  

16.2.2 in respect of such Sites owned by the Concessionaire, to the full 

replacement value thereof:  
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16.2.3 against such risk of loss or damage by fire, riot, flood, civil disturbance, 

earthquake and such other causes (whether or not similar to the foregoing) 

against which property of such nature is ordinarily insured otherwise than as 

contemplated in this clause; and 

16.2.4 against risk of loss or damage by political riot, malicious damage and similar 

causes to the extent that such insurance is commercially available. 

16.3 The Concessionaire shall produce on written demand for inspection by the 

Airports Company at any time the said policy(ies) of insurance 

contemplated in clause 16.2 and proof that the premium in respect 

thereof has been paid. 

16.4       The Concessionaire shall use its best endeavours to arrange to have the 

Airports Company's interests noted against the insurance policy(ies) 

referred to in clause 16.2 above as well as against any renewal thereof. 

16.5        The Airports Company shall not, under any circumstances, be liable to 

the Concessionaire, its employees, agents, contractors, customers, 

invitees or any other person or legal entity: 

16.5.1 for any loss or damage which may be sustained in or upon the Airport 

and/or the Sites caused by, or as a result of, any theft, burglary, pillage or 

similar cause, notwithstanding that the Airports Company will provide 

security guards and/or night watchmen at the Airport; and/or 

16.5.2 for any accident, injury, loss, loss of life or damage (whether direct or 

indirect, consequential or otherwise) whatsoever, which may be 

sustained in or upon the Airport and/or the Sites caused to any of them or 

their property from whatsoever cause arising and without limiting the 

generality of the foregoing, any failure or defect in the Airport through or 

while upon or while using any portion of the Airport howsoever such 

accident, loss of life or damage may be caused (save and to the extent 

caused by the wilful misconduct or gross negligence of the Airports 

Company). 

16.6        The Concessionaire, its employees, agents, contractors, customers or 

invitees shall not do or omit to do anything, or allow anything to be done 

which would or may constitute a contravention of the terms of any 
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insurance policy held from time to time by the Airports Company in 

respect of the Airports or any building thereon or which may increase the 

insurance premium.  Without prejudice to any other rights or remedies 

which the Airports Company may have as a result of any breach by the 

Concessionaire of this clause 16.6, the Airports Company may recover 

from the Concessionaire the full amount of any increase in insurance 

premiums in respect of the Airports, on demand. The Airports Company's 

insurance policy is available for inspection by the Concessionaire and the 

Concessionaire shall acquaint itself with the terms thereof. 

17. Relocation 

17.1 Should the Airports Company, in its sole and absolute discretion, consider it 

necessary for reasons of the development and/or upgrading of the Airport 

and/or for the operational requirements of the Airport and, as a result 

thereof, require any of the Premises on which the Sites are located to be 

removed, it shall give the Concessionaire 30 (thirty) days written notice of 

its intention to do so.   

17.2 The Airports Company shall, in consultation with the Concessionaire, use its 

best endeavours to offer the Concessionaire alternative Premises at a 

comparable and no less advantageous location. 

17.3 If, within a period of 30 (thirty) days from the date on which the Airports 

Company issues the notice referred to in clause 17.1: 

17.3.1 the Parties are unable to agree on new Premises for the Site; or 

17.3.2 the Concessionaire refuses, on written notice addressed to the Airports 

Company, to accept the alternative Site offered by the Airports Company, 

such dispute shall not be referred for resolution pursuant to clause 21 (dispute 

resolution) and the Concession right pertaining to the effected Site shall 

automatically terminate with effect from the expiry of the 30 day period.  All 

arrear obligations owing by the Parties to each other as at the date of such 

termination shall remain extant and neither Party shall have any claim against 

the other arising from or relating to such termination.  Such termination of the 

Concession Right shall not affect any Concession Rights which the 

Concessionaire may be vested with in respect of any other Site. 
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17.4 Where no written notice is received by the Airports Company from the 

Concessionaire as contemplated in clause 17.3.2 within the 30 day 

period, the Concessionaire shall be deemed to have consented to the 

relocation of the Site/s.  

17.5 In the case of relocation of any of the Sites pursuant to this clause 17: 

17.5.1 the Concessionaire undertakes to furnish the Airports Company with both 

the quotation prior to relocation as well as actual documented and 

invoiced costs pertaining to relocation of the Site no later than 60 (sixty) 

days after relocation of the Site/s to the new Premises; 

17.5.2 the actual documented and invoiced costs of so moving the Site/s will be 

shared in equal portions by the Parties, save the costs of ensuring that 

the new Site is supplied with electricity and restoring of the old Site to its 

original condition will be for the account of the Airports Company. For the 

avoidance of doubt, the Concessionaire shall still be liable for all charges 

in respect of electricity consumption at the new Site; and 

17.5.3 the obligations of the Parties in terms of the provisions of this Agreement shall 

be suspended from the time the Site is removed until such time as the Site is 

relocated, installed and operational. 

17.6       The Concessionaire shall have no claim against the Airports Company 

emanating from the Airports Company's decision to terminate the 

applicable Concession Rights pertaining to the effected Site or to relocate 

a Site to new Premises. 

18. Confidentiality 

18.1 Each Party undertakes to keep confidential and not to disclose to any person 

except with the prior written consent of the other Party: 

18.1.1 the details of this Agreement, the details of the negotiations leading to 

this Agreement and the information handed over to such Party during 

course of negotiations, as well as the details of all transactions or 

agreements contemplated in this Agreement; and 

18.1.2 all information relating to the business or the operations and affairs of 

Parties (together "Confidential Information"). 



                                              36 

18.2        The Parties agree to keep all Confidential Information confidential and 

disclose it only to their officers, directors, employees, consultants and 

professional advisers who: 

18.2.1 have a need to know (and then only to the extent that each such person 

has a need to know); 

18.2.2 are aware that the Confidential Information shall be kept confidential;  

18.2.3 are aware of the disclosing Party's undertaking in relation to such 

information in terms of this Agreement; and 

18.2.4 have been directed by the disclosing Party to keep the Confidential 

Information confidential and have undertaken to keep the Confidential 

Information confidential. 

18.3        The obligations of the Parties in relation to the maintenance and non-

disclosure of Confidential Information in terms of this Agreement do not 

extend to information that: 

18.3.1 is disclosed to the receiving Party in terms of this Agreement but at the 

time of such disclosure such information is known to be in the lawful 

possession or control of that Party and not subject to an obligation of 

confidentiality; 

18.3.2 is or becomes public knowledge, otherwise than pursuant to a breach 

this Agreement by the Party who discloses such Confidential Information; 

and 

18.3.3 is required by the provisions of any law, statute or regulation, or during 

any court proceedings, or by the rules or regulations of any recognised 

stock exchange to be disclosed and subject to the provisions of 

clause 18.2, the Party required to make the disclosure has taken all 

reasonable steps to oppose or prevent the disclosure of and to limit, as 

far reasonably possible, the extent of such disclosure and has consulted 

with the other Party prior to making such disclosure. 

18.4        Before any announcement or statement is made as required by law, 

statute or regulation, or the rules or regulations of any recognised stock 

exchange, the disclosing Party will provide the other Party with a written 
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draft of the proposed announcement at least 24 hours before the 

proposed time of the announcement and the Parties will use their best 

endeavours to agree wording and timing of all public announcements and 

statements prior to their release.  Copies of any public announcement or 

statement shall be given to each other in the most expeditious manner 

reasonably available. 

18.5 The terms of this clause shall survive the termination of this Agreement. 

19. Consequence of Termination 

On termination of this Agreement for any reason whatsoever and without prejudice 

to any right either Party may have against the other arising from termination of this 

Agreement, the following provisions shall apply:  

19.1 The Concessionaire agrees, in favour of the Airports Company that, 

notwithstanding anything to the contrary herein contained, should the 

Concessionaire decide to sell the Sites and any associated electrical 

apparatus, it shall first offer the Sites to the Airports Company in writing 

and with reasonable notice, to purchase the Sites and associated 

electrical apparatus. Only once the Airports Company has declined in 

writing to purchase the Sites, then the Concessionaire can offer the Sites 

to a third party. 

19.2 The offer contemplated in clause 19.1 in respect of Sites shall be at the 

audited accounting value at the time of Termination and the Airports 

Company shall be placed in possession of such Sites with effect from the 

relevant Termination Date. 

19.3 In the event of the offer contemplated in clause 19.1 being accepted by the 

Airports Company and against discharge of the purchase price of the 

Sites, the Concessionaire shall deliver the Sites to the Airports Company 

by passing ownership of and risks and benefit of the Sites to the Airports 

Company. 

19.4 If no agreement is reached as contemplated above, upon the Termination 

Date as recorded in the specific Transaction Addendum, the Site is to be 

vacated and all structures removed at the cost of the Concessionaire. Any site 

not removed within fourteen (14) days of the termination date as recorded 
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above will be removed by the Airports Company and the costs thereof will be 

for the Concessionaire’s account and will be due and payable upon 

presentation of an invoice. Should any advertising media remain on Site after 

the Termination Date the Concessionaire will be liable for Rental charged at 

three (3) times the minimum Rental as stipulated in the Transaction 

Addendum, at the date of expiry of the Site Specific Addendum for every 

month that such advertising media remains on the Premises. 

19.5 The Airports Company shall be entitled to accept and recover such payments 

and the acceptance and recovery of same shall be without prejudice to and 

shall not in any way: -  

19.5.1 affect the Airports Company's right to evict the Concessionaire at any stage 

prior to signature of the new Concession agreement, should it decide to 

do so; and 

19.5.2  affect the Airports Company's right to claim damages from the Concessionaire; 

and  

19.5.3 Constitute an implied Concession Agreement on a month-to-month basis. 

 

20. Breach/cancellation 

20.1 In the event that: 

20.1.1 the Concessionaire fails to timeously lodge the security deposit and 

surety with the Airports Company or fails to timeously lodge the 

additional security with the Airports Company as provided for in this 

Agreement; 

20.1.2 the Concessionaire fails to effect payment of the Rental or the Turnover 

Rental or other amount due by it in terms of this Agreement on due date 

and fails to remedy such breach within 7 (seven) days of having been 

required in writing to do so; 

20.1.3 the Concessionaire breaches the provisions of clause 11 (Broad-based 

black economic empowerment); 
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20.1.4 the Concessionaire breaches any of the other provisions of this 

Agreement (irrespective of whether such breach is material) and fails to 

remedy such breach within 14 (fourteen) days of having been notified in 

writing to do so; 

20.1.5 the Concessionaire is liquidated, placed under business rescue or is 

sequestrated (whether provisionally or finally and whether voluntary or 

compulsorily); 

20.1.6 the Concessionaire effects a general compromise with its creditors or any 

other arrangement with its creditors, necessitated by the inability of the 

Concessionaire to pay its debts;  

20.1.7 the Concessionaire suffers any judgment to be made or granted against 

it and fail to take steps to set aside or rescind same within 30 (Thirty) 

days of same having been so made or granted against it; 

20.1.8 the Concessionaire disposes of its business or the whole or greater part 

of the assets comprising the business without the Airports Company's 

prior written consent to such disposal having been obtained and 

irrespective of the cause or method of such disposal; 

20.1.9 the Concessionaire undergoes any change in the identity of any of its 

shareholders, members or partners without the prior written consent of 

the Airports Company to such change having been obtained and 

irrespective of the cause of such change; and/or 

20.1.10 the Concessionaire defaults in respect of any other agreement entered 

into by it with the Airports Company which results in the Airports 

Company having a right to cancel such agreement; 

20.1.11 the Concessionaire fails or refuse to execute a lawful instruction of the 

Airports Company or, in the opinion of the Airports Company acts 

contrary to the provision(s) of any law applicable to the Airport or the 

management rules or directive issued by the Airports Company from time 

to time;  

the Airports Company shall be entitled, but not obliged notwithstanding any 

previous waiver or anything to the contrary herein provided, to either: 
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20.1.12 cancel this Agreement forthwith, eject the Concessionaire from the 

Airports and recover from the Concessionaire any damages suffered by 

the Airports Company as well as all costs for the removal of Sites (where 

applicable) and those which became due for payment by the 

Concessionaire hereunder prior to the date of such cancellation; or 

20.1.13 cancel this Agreement and permit the Concessionaire to remain in 

occupation at the Airports on a monthly basis, on the basis that the 

tenancy will be terminable by the Airports Company (but not by the 

Concessionaire) on 1 calendar month's written notice but subject 

otherwise to all the terms and conditions of this Agreement, changed as 

necessary. 

20.2 In the event that the Concessionaire is in breach of clause 11 (Broad-based 

black economic empowerment) and the Airports Company elects not to 

cancel this Agreement, then the Airports Company may impose a penalty 

fee on the Concessionaire equal to Five (5%) percent of the annual 

turnover in respect of this Agreement..  

20.3 Notwithstanding anything to the contrary provided in this Agreement, should:  

20.3.1 this Agreement be rendered invalid and unenforceable by any order of 

court or applicable statute or regulation; or 

20.3.2 the Airports Company have given to the Concessionaire any notice in 

terms of clauses 20.1.2 or 20.1.4 to remedy any breach on 2 occasions 

in any period for 12 consecutive calendar months, and subsequent 

thereto but in the same period, the Concessionaire commit a further 

breach of any terms of this Agreement, whether such breach goes to the 

root of this Agreement or not,  

then there shall be no obligation on the part of the Airports Company to give 

notice to the Concessionaire to remedy such subsequent breach, as provided 

for in clauses 20.1.2 or 20.1.4 and the Airports Company shall be entitled, 

notwithstanding any previous waiver or anything to the contrary in this 

Agreement provided, to immediately avail itself of its rights under 

clause 20.1.12 and 20.1.13 without first giving such notice to the 

Concessionaire. 
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20.4 In the event of the Airports Company instructing its attorneys to take legal 

action to enforce any of its rights under this Agreement and the Airports 

Company being successful, the Concessionaire shall pay to the Airports 

Company the costs so incurred, calculated on attorney and own client 

scale.  the Airports Company shall have the right to recover such costs 

(including collection charges) from the security deposit given by the 

Concessionaire in terms of this Agreement. 

20.5 Should the Airports Company cancel this Agreement and the Concessionaire 

dispute the Airports Company's right to cancel; 

20.5.1 the Concessionaire shall, pending the determination of such dispute, 

continue to pay to the Airports Company all amounts payable hereunder 

on or before the date or dates on which such moneys would have been 

due but for the cancellation, and the Airports Company shall be entitled 

to accept and recover such payments and the acceptance thereof shall 

be without prejudice to and shall not in any way whatsoever affect the 

Airports Company's right to cancellation then in dispute. The acceptance 

by the Airports Company of such payments from the Concessionaire will 

in no way create a new implied month-to-month Concession Agreement 

in respect of the Premises; 

20.5.2 the provisions of this Agreement, shall prevail as if there had not been a 

cancellation pending the determination of such dispute; 

20.5.3 the Airports Company's right to claim damages suffered by it as a result 

of the Concessionaire's breach of this Agreement, or holding over of this 

Agreement, will not be affected. 
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20.6 The Concessionaire shall have no right to cancel this Agreement and shall 

only have a right to claim against the Airports Company as provided for in 

terms of clause 14 (claim by the Concessionaire). 

20.7 Should the Agreement expire by effluxion of time and the Concessionaire 

disputes the tender process carried out by the Airports Company in 

respect of the continued occupation of the Premises and the 

Concessionaire remains in occupation thereof, then: 

20.7.1 the Concessionaire shall, pending the determination of such dispute in a Court 

of law continue to pay on due date to the Airports Company all amounts 

which would have been payable by it under the Agreement as if such 

agreement still exists; 

20.7.2 the Airports Company shall be entitled to accept and recover such payments 

and the acceptance and recovery of same shall be without prejudice to 

and shall not in any way affect the Airports Company's rights in and to 

such dispute. 

20.7.3 should the dispute between the Airports Company and the Concessionaire be 

determined in favour of the Airports Company, the payments made to the 

Airports Company in terms of 20.7.2 hereof shall be regarded as amounts 

paid by the Lessee towards the damages suffered by the Airports 

Company arising out of the holding-over by the Concessionaire of the 

premises. 

20.7.4 should the Agreement terminate due to the efflux of time and the 

Concessionaire remains in occupation of the Premises and the Airports 

Company disputes the continued occupation of the Premises, the 

acceptance of any monies paid to the Airports Company shall not be 

taken to mean the Agreement is to continue for a further period or that a 

new implied concession agreement has come into existence. 

20.8 In the Event that the Concessionaire is in breach of this Agreement in terms of 

this clause 20 and the Airports Company elects to cancel the Agreement, then 

the full value of remaining term of the Agreement will immediately become due 

and payable. 
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21. Dispute resolution 

21.1 Should any disputes or differences whatsoever arise, at any time, between 

the Parties concerning this Agreement or its construction or effect or as to 

the rights, duties and/or liabilities of the Parties or any of them under or 

by virtue of this Agreement or otherwise or as to any other matter in any 

way arising out of the subject matter of this Agreement, then either Party: 

21.1.1 may declare a dispute by delivering the details of the dispute to the other 

Party; and 

21.1.2 request that the Parties, without legal representation, refer the dispute to 

mediation by a single mediator at a place and time to be determined by 

him, 

provided that the Airports Company may, at its sole option, not refer a dispute 

to mediation but may institute any action or application in the Magistrate's 

Court having jurisdiction in respect of the Concessionaire notwithstanding that 

the amount in issue may exceed the jurisdiction of the Magistrate's Court, 

alternatively in the High Court of South Africa. 
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21.2 Should the dispute proceed to mediation then the mediator shall be selected 

by agreement between the Parties, or, failing agreement within 14 days 

of any Party calling for such agreement, nominated on the application of 

any Party by the president for the time being of the Arbitration Foundation 

of Southern Africa, or its successor-in-title. 

21.3 The mediator shall, at his entire discretion, determine whether the reference 

to him shall be made in the form of written and/or oral representations 

providing that, in making this determination, he shall consult the disputing 

Parties and be guided by their desires of the form in which the 

representations are to be made. 

21.4 The mediator shall, within a reasonable period after receiving the 

representations, express in writing an opinion on the matter and shall 

include his detailed reasons leading to the opinion. 

21.5 The mediator shall deliver, within a reasonable period of time, a copy of his 

opinion to both Parties. 

21.6 The opinion so expressed by the mediator shall be final and binding on the 

Parties unless any Party within 30 (thirty) days of the delivery of the 

opinion, notifies the other Party of its unwillingness to accept the opinion.  

21.7 The costs of mediation shall be determined by the mediator and shall 

comprise: 

21.7.1 the mediator's expenses; and 

21.7.2 a fee which shall have been previously agreed by the parties.  The costs 

shall be borne equally by the Parties to the dispute and shall be due and 

payable to the mediator on presentation to them of his written account. 
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21.8 Each Party shall bear the costs of any legal advice that Party may have 

obtained in connection with the mediation. 

21.9 The expressed opinion of the mediator shall not prejudice the rights of the 

Parties in any manner whatsoever in the event of their proceeding to 

arbitration. 

21.10 Any evidence or representations given by any representative of the 

Parties in accordance with any provision of this Agreement prior to or 

during the mediation shall not disqualify him from being called as a 

witness and giving evidence before the arbitrator on any matter 

whatsoever relevant to the dispute or difference so referred to the 

arbitrator.  

21.11 If either Party to this Agreement is unwilling to accept the opinion 

expressed by the mediator, then either Party may, by written notice 

delivered to the other, within 30 (thirty) days of the issue of the mediator's 

opinion, require that the dispute be referred to arbitration. 

21.12 Such arbitrator shall be selected by agreement between the Parties, or, 

failing agreement within 14 (fourteen) days of any Party calling for such 

agreement, nominated on the application of either Party by the president 

for the time being of the Arbitration Foundation of Southern Africa, or its 

successor-in-title. 

21.13 The arbitrator shall have power to open up, review and revise any 

certificate, opinion, decision, requisition or notice relating to all matters in 

dispute submitted to him and to determine all such matters in the same 

manner as if no such certificate, opinion, decision, requisition or notice 

had been issued.  The arbitration shall be conducted in the English at a 

place agreed to by the Parties failing which at a place determined by the 

arbitrator. 

21.14 Upon every or any such reference, the costs of and incidental to the 

reference and award shall be in the discretion of the arbitrator, who may 

determine the amount of the costs, and shall direct by whom and to 

whom and in what manner they shall be borne and paid. 
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21.15 The award of the arbitrator shall be final and binding on the Parties and a 

Party shall be entitled to apply to the courts to have such award made an 

order of court.  Nothing in this clause shall prevent the Airports Company 

seeking urgent relief in the High Court of South Africa. 

21.16 Save as set out in this clause, the arbitration shall be conducted in 

accordance with the Commercial Rules of the Arbitration Foundation of 

Southern Africa. 

20.17 The terms of this clause shall survive the termination of this Agreement. 

 

22. Miscellaneous matters 

22.1 Postal address 

For the purposes of giving any written notice in connection with this 

Agreement, the Parties choose the following addresses: 

22.1.1 in the case of the Airports Company: 

address : The Maples 
  Riverwoods Office Park 
  24 Johnson Road 
  Bedfordview 
  2007 

fax no : 011 453 9693 

22.1.2 in the case of the Concessionaire: 

address : [] 
  [] 
  [] 
   
 
fax no : [] 
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22.1.3 The notice shall be deemed to have been duly given 14 days after posting, if 

posted by registered post to the Party's address in terms of this clause; 

22.1.4 on delivery, if delivered to the Party's physical address in terms of either this 

clause or clause 22.2; 

22.1.5 on despatch, if sent to the Party's then fax and confirmed by registered letter 

posted no later than the next business day. 

22.1.6  Each Party may change that Party's address for this purpose to another postal 

address in the Republic of South Africa, by notice in writing to the other Party.  

No notice shall be necessary in respect of a new or changed fax number. 

22.1.7 Notwithstanding anything to the contrary contained herein, a written notice or 

communication actually received by a Party shall be adequate notice or 

communication to the Party notwithstanding that the notice or communication 

was not sent to or delivered at the Party's chosen address under this clause  

22.2 Address for service of legal documents 

22.2.1 For the purposes of serving any documents in connection with any legal 

proceedings relating to this Agreement, (ie, their domicilia citandi et 

executandi), the Parties choose the following addresses: 

22.2.1.1 in the case of the Airports Company: 

The Maples 
Riverwoods Office Park 
24 Johnson Road 
Bedfordview 
2007 

Marked for the attention of Group Executive: Commercial 

22.2.1.2 in the case of the Concessionaire: 

[DRAFTING NOTE: INSERT PHYSICAL ADDRESS ] 
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22.2.1.3 A Party may change that Party's address for this purpose to another 

physical address in the Republic of South Africa, by notice in writing 

to the other Party. 

22.3 Change of name 

the Airports Company shall be entitled, at any time during the currency of this 

Agreement and in its sole and absolute discretion, to change the name of any 

one or more of the Airport. 

22.4 Interest on arrears 

In the event that any amount due and owing by the Concessionaire to the 

Airports Company under this Agreement is not paid promptly on due date, 

then such overdue amount shall, without prejudice to any other rights or 

remedies which may vest in the Airports Company, attract interest at the 

prime rate plus 3%, from due date to date of payment.  For the purposes of 

this clause, "prime rate" means the publicly quoted basic rate of interest per 

annum from time to time (as certified by any general manager of Nedbank 

Limited, whose appointment it shall not be necessary to prove) at which 

Nedbank Limited lends on overdraft to its best corporate customers. 

22.5 Cession 

22.5.1 The Concessionaire shall not be entitled to cede, assign or otherwise 

transfer any of its rights or obligations under this Agreement without the 

prior written consent of the Airports Company. 

22.5.2 the Airports Company is entitled to cede, assign or otherwise transfer any 

of rights and obligations under this Agreement on 30 (thirty) days written 

notice to the Concessionaire. 

22.6 Prohibition against deduction or set off 

The Concessionaire shall not be entitled to deduct or set-off any amounts it 

may allege are owing to it by the Airports Company from whatsoever cause 

arising, from or against, such amounts as are due by the Concessionaire to 

the Airports Company in terms of this Agreement. 
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22.7 Entire contract 

This Agreement contains all the express provisions agreed on by the Parties 

with regard to the subject matter of the Agreement and the Parties waive the 

right to rely on any alleged express provision not contained in this Agreement. 

22.8 No representations 

22.8.1 No Party may rely on any representation which allegedly induced that 

Party to enter into this Agreement. 

22.8.2 Specifically, the Airports Company does not warrant that: 

22.8.2.1 the Sites will, at the Commencement Date, comply with any rules, 

regulations or requirements or any local authority applicable thereto 

and the affixing of Advertisements thereon; and 

22.8.2.2 the Concessionaire shall be granted any licence, consent or permit 

or any renewal thereof from any lawful authority as may be required 

in order for the Concessionaire to operate its business or for any 

change in respect of the use of the Sites or a change of any 

specifications which may be required by the Concessionaire. 

22.9 Variation, cancellation and waiver 

No contract varying, adding to, deleting from or cancelling this Agreement, 

and no waiver of any right under this Agreement, shall be effective unless 

reduced to writing and signed by or on behalf of the Parties. 

22.10 Indulgences 

No indulgences, leniency or extension of time which the Airports Company 

may grant or show to the Concessionaire shall, in any way, prejudice the 

Airports Company or preclude the Airports Company from exercising any of 

its rights in the future. 

22.11 Law to apply 

This Agreement and all matters or disputes arising herefrom or incidental 

hereto shall be governed and construed in accordance with the laws of the 

Republic of South Africa. 
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22.12 Severability 

Any provision in this Agreement which is or may become illegal, invalid or 

unenforceable shall be treated pro non scripto and severed from the balance 

of the Agreement without invalidating the remaining provisions of the 

Agreement or affecting the validity or enforceability of such remaining 

provisions.  

22.13 Consent not to be unreasonably withheld 

Wherever this Agreement provides that a Party's consent is required for the 

performance of, or omission to perform, any act by the other Party and that 

the consent shall not be unreasonably withheld: 

22.13.1 the onus shall be on the Party seeking the consent to prove that the 

consent should be given and that Party shall furnish to the other Party all 

information the other Party may reasonably need to make a decision; and 

22.13.2 if the Party whose consent is required believes in good faith that the 

consent may reasonably be withheld, the Party seeking the consent shall 

not be entitled to: 

22.13.2.1 proceed as if the consent had been given until the dispute has been 

resolved; or 

22.13.2.2 recover any loss suffered by that Party as a result of the consent 

having been withheld.  

22.14 Counterparts 

This Agreement may be signed by the Parties in one or more counterparts, 

provided that all such signed agreements shall be deemed to be one 

agreement enforceable in accordance with its terms. 

22.15 Costs 

22.15.1 The costs incidental to the negotiation, drafting and preparation of this 

Agreement shall be borne and paid for by the Concessionaire on 

demand. 
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22.15.2 Subject to the provisions of clause 21.14, the Concessionaire shall be 

responsible for all costs, charges and expenses of whatsoever nature 

which may be incurred by the Airports Company in enforcing its rights in 

terms hereof, including, without limitation, legal costs on the scale as 

between attorney and own client and collection commission, irrespective 

of whether any action has been instituted against the Concessionaire or 

not. 

23. Sub-Letting 

23.1 The Concessionaire shall not, without the Airports Company’s prior written 

consent, be entitled to sublet any Site. 

23.2 Without derogating from any of the other provisions of this Agreement, in the 

event that the Airports Company approves the sub-lease of any Site: 

23.2.1 the Concessionaire shall, before commencing with sub-letting, submit a draft 

sub-lease for approval by the Airports Company; 

23.2.2 the Concessionaire shall be liable for all costs of enforcing the terms and 

conditions of any of the sub-leases; 

23.2.3 the Concessionaire shall always remain liable to the Airports Company in terms 

of this Agreement for the due and proper performance of all its obligations 

herein; 

23.2.4 the Concessionaire shall be fully liable and responsible for the performance by 

each sub-lessee of all its obligations under its sub-lease and shall take all 

steps to ensure that each sub-lessee complies with its sub-lease and all 

the obligations of the Concessionaire to the Airports Company under this 

Agreement; 

23.2.5 the Concessionaire may not sub-let more than 25% of its Sites; 

23.2.6 the Concessionaire may only sublet to entity with having the same or better B-

BBEE status level.  

23.3 It is specifically recorded that the sub-letting of any of the Sites to a sub-

lessee shall be on the basis that such sub-letting shall be for a period not 

longer than six (6) months from Commencement Date and under no 

circumstances shall such sub-lease be construed as a cession, assignment, 
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delegation or transfer of all or any of the Concessionaire's rights and/or 

obligations in terms of this Agreement. 

23.4 In the event that the Concessionaire has sublet any of the Sites, the 

calculation of the Turnover Rental shall be based on the rental charged by the 

sub-lessee to a third party. 

24. Anti-Corruption Undertaking  

Each party to this agreement shall be bound by the Anti-Corruption Undertakings 

attached as Annexure A hereto, in so far as such undertakings are applicable to 

the terms of this Agreement. 

 

For  AIRPORTS COMPANY SOUTH AFRICA SOC LIMITED 
 
 

Signature:   

 who warrants that he / she is duly authorised thereto 
 
Name:            
 
Capacity: 
 
Authority: 
 

 
 
 
 
 
 

 

Date: 
  

 

Place: 
  

 

Witness: 
  

 

Witness: 
  

 

 
 
THUS DONE AND SIGNED at _____________________________________ on this  

 
the ________________ day of  20[●]. 
 

  
For  [] 

 
Signature:   

 who warrants that he / she is duly authorised thereto 
 
Name:            
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Capacity: 
 
Authority: 
 

 
 
 

Date: 
  

 

Place: 
  

 

Witness: 
  

 

Witness: 
  

 

 
 
THUS DONE AND SIGNED at _____________________________________ on this  

 

the ________________ day of  20[]. 
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SCHEDULE 1 

RESOLUTION OF THE CONCESSIONAIRE 

Resolved that: 

1. the terms and conditions of the advertising concession agreement entered into on 

or about [] between Airports Company South Africa SOC Limited, registration 

number 1993/004149/30) ("the Airports Company") and [], registration number 

[]  ("the Concessionaire"), a copy of which was tabled at the directors meeting 

("Advertising Concession Agreement"), be and are hereby approved, and 

resolved further that the Concessionaire enter into the Advertising Concession 

Agreement; 

2. []  or, failing him/her, []  , be and is hereby authorised to sign all documents and 

perform all acts on behalf of the Concessionaire that may be required in respect of 

the execution by the Concessionaire of the Advertising Concession Agreement 

and that all acts already taken in this regard by either of the aforementioned be 

and are hereby confirmed and ratified; and 

3. the board of directors of the Concessionaire confirm and accept that the 

Concessionaire is bound by all of the terms and conditions of the Advertising 

Concession Agreement. 

 

Full Name Capacity / 
designation 

Signature 
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SCHEDULE 2 

PRO FORMA REPORT  
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SCHEDULE 3 

DRAFT AUDITED STATEMENT 

We are the duly appointed auditors of []  (Registration Number: []) ("the 

Concessionaire") and have read the agreement with Airports Company South Africa 

Limited dated []  (hereinafter referred to as "the agreement"). 

We have audited the accounts of the Concessionaire for its business at []  for the 

period []  to []  inclusive, in relation to transactions covered by the agreement. 

We have performed: 

(i) an examination of the system of internal control; 

(ii) tests of compliance with those systems; and 

(iii) substantive tests of certain transactions and balances. 

In our opinion the attached statement shows accurately the revenue (as defined in the 

agreement) of transactions covered by the agreement, the amount(s) due to Airports 

Company South Africa Limited under the terms of the agreement and any adjustments 

thereto. 

We acknowledge that we, in performing the audit herein referred to and in issuing the 

statement, owe a duty of care to the Airports Company South Africa Limited and accept 

that it will rely on the correctness of our audit and the contents of this statement. 

Yours faithfully 

[NAME OF AUDITOR] 
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SCHEDULE 4 

DRAFT IRREVOCABLE PAYMENT GUARANTEE IN LIEU OF PAYMENT  

(PAYMENT GUARANTEE NUMBER     []          ) 

We, the undersigned []   and []  duly authorised thereto in our respective capacities 

as Manager and Assistant Manager of []   Bank Limited, [] Branch (hereinafter 

referred to as "the Bank") do hereby bind the said Bank irrevocably, as surety and co-

principal debtor, jointly and severally, in solidum to Airports Company South Africa 

Limited (Registration Number 1993/004149/30) (hereinafter referred to as "the 

Airports Company") for and on behalf of [], Registration number[] , (hereinafter 

referred to as the "Concessionaire"): 

1. for the due performance, observance and fulfilment by the Concessionaire of its 

obligations undertaken in; and/or 

2. for all losses, damages, expenses, costs and legal costs that may be suffered 

or incurred by the Airports Company resulting from, 

an agreement concluded between the Airports Company and the Concessionaire on 

the [] day of [] 20[]  a copy of which is attached hereto, having been duly initialled 

for purposes of identification. 

The Bank hereby renounces all benefits from the legal exceptions 'non numeratae 

pecuniae' (no value received), 'non causa debiti' (no cause of indebtedness), 'errore 

calculi' (error in calculation), 'beneficia excussionis et divisionis' (benefit of excussion 

and division) and all other exceptions which might or could be pleaded against the 

validity of this payment guarantee, the meaning and effect of which exceptions the 

Bank declares itself to be fully acquainted with. 

The liability of the Bank under this payment guarantee is limited to an amount of R[]   

([] amount in words) and will lapse on the written advice from the Airports Company 

that the aforesaid agreement has lapsed and is of no further force or effect and that the 

Concessionaire has settled all its indebtedness to the Airports Company. 

The Bank shall advise the Airports Company in writing in the event of the Bank 

withdrawing from or terminating the payment guarantee or there being any amendment 

to the terms of the payment guarantee and the Bank shall furnish the Airports 

Company with written reasons therefor.  
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Signed at _________________on this _________day of________ 200____ 

For and on behalf of the Bank 

________________________ ________________________ 

Manager Assistant Manager 

As witnesses to the signatories 

(1) ______________________ 

(2) ______________________  
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SCHEDULE 5  

DEED OF SURETYSHIP 

We, the undersigned,[DRAFTING NOTE: INSERT NAMES AND IDENTITY 

NUMBERS] 

("the Sureties") 

 

do jointly and severally hereby bind ourselves to 

AIRPORTS COMPANY SOUTH AFRICA SOC LIMITED 

("the Airports Company") 

and its successors and assigns as surety for and co-principal debtors with 

 
[]  ("the Concessionaire") 

for the due and punctual fulfilment and performance by the Concessionaire of all its 

obligations to the Airports Company in terms of the advertising concession agreement 

to which this deed of suretyship is attached ("the Advertising Concession 

Agreement") subject to the following provisions: 

1. In this deed: 

1.1 words in any one gender include the other and words signifying the singular 

shall include the plural and vice versa; and 

1.2 a reference to the Sureties and the Concessionaire shall include a reference 

to their liquidator, judicial manager, trustee, executor, administrator and 

curator where applicable. 

2. Without derogating from the generality of any of the provisions of this deed of 

suretyship or the ambit of the obligations embraced, our liability shall cover all 

claims for compensation or damages which the Airports Company may, at any 

time, have arising out of the enforcement, breach or cancellation of the Advertising 
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Concession Agreement, including cancellation pursuant to the provisional or final 

liquidation or judicial management of the Concessionaire. 

3. All judgments against the Concessionaire flowing from any principal indebtedness 

covered by this suretyship and all acknowledgements of debt and omission by the 

Concessionaire shall be binding on us. 

4. We renounce all benefits arising from the legal exceptions 'non numeratae 

pecuniae' (no value received), 'non causa debiti' (no cause of indebtedness), 

'errore calculi' (error in calculation) and 'beneficia excussionis et divisionis' (benefit 

of excussion and division), with the force and effect of which we declare ourselves 

to be fully acquainted and we agree that this suretyship is to be in addition to and 

without prejudice to any other suretyship and security now or hereafter to be held 

by the Airports Company and shall remain in force as a continuing security for any 

indebtedness of the Concessionaire to the Airports Company notwithstanding any 

immediate settlement of amounts owing by the Concessionaire, the termination of 

the Advertising Concession Agreement and notwithstanding our death or legal 

disability 

5. We acknowledge that all amounts due and payable by the Concessionaire to the 

Airports Company shall be recoverable from and paid by us notwithstanding that 

the Concessionaire may be under business rescue, liquidation or sequestration. 

6. In the event of: 

6.1 any liquidation, business rescue or sequestration of the Concessionaire or 

any other surety for the Concessionaire; or 

6.2 any composition or compromise by the Concessionaire or any such surety, 

within the terms of company or insolvency law or under common law, 

we bind ourselves not to file any claim against the Concessionaire or other surety 

until the Airports Company's claims against the Concessionaire have been paid in 

full. 

 

7. As security for our obligations in terms hereof, we hereby cede to the Airports 

Company all the claims which we now have or may in the future have against the 

Concessionaire from any cause or indebtedness whatsoever (including those 



                                              61 

arising from payments made by us hereunder), hereby undertaking on demand by 

the Airports Company to deliver to the Airports Company all documents (duly 

endorsed where appropriate) evidencing or embodying or relating to any such 

claims. 

8. Notwithstanding any part payment by us or on our behalf, we shall have no right to 

any cession of action in respect of such part payment and shall not be entitled to 

take any action against the Concessionaire or against any other surety for the 

Concessionaire in respect thereof unless and until the indebtedness of the 

Concessionaire to the Airports Company shall have been discharged in full. 

9. For the purposes of any action against us hereunder, for provisional sentence or 

otherwise, a certificate by the Airports Company or its auditor as to the amount 

owing by the Concessionaire shall be prima facie proof thereof. 

10. We hereby consent to the jurisdiction of the magistrate's court having jurisdiction 

in terms of section 28 of the Magistrates' Court Act of 1944, as amended, in 

respect of any action or application arising out of or in connection with our 

obligations under this suretyship notwithstanding that the amount in issue may 

exceed the jurisdiction of such court.  the Airports Company may, however, in its 

sole and absolute discretion, elect to pursue any claim against us in either the 

Magistrates' Court or the High Court of South Africa. 

11. We acknowledge that all amounts due and payable by the Concessionaire to the 

Airports Company shall be recoverable from and paid by us notwithstanding that 

the Concessionaire may have any claim or counterclaim of whatsoever nature and 

howsoever arising against the Airports Company. 

12. The Airports Company shall be at liberty, without in any way affecting its rights 

against us or diminishing or otherwise affecting our obligations to it hereunder, to 

do any act or omit to do any act, whether pursuant to the provisions of any 

contract concluded with the Concessionaire or otherwise as it, in its sole 

discretion, may deem fit, notwithstanding that in doing or omitting to do any such 

acts, the Airports Company may have acted negligently (whether grossly or 

otherwise) or in a manner calculated to cause or in fact causing prejudice to us 

and, in particular, but without limiting the generality of the foregoing, the Airports 

Company shall, without in any way affecting its rights against us or diminishing or 

otherwise affecting our obligations to it, be entitled to: 



                                              62 

12.1 release securities and other sureties; 

12.2 give time to or compound to make any other arrangements with the 

Concessionaire or other parties aforesaid; and 

12.3 allow or grant the Concessionaire or any other surety any latitude or 

indulgence, 

without reference to or approval by us. 

13. We shall not be entitled to withdraw or cancel this suretyship unless or until all 

indebtedness, commitments and obligations (including contingent obligations) of 

the Concessionaire to the Airports Company shall have been fully discharged or 

extinguished and then only after the expiry of 14 days after the receipt of notice in 

writing given by us to the Airports Company. 

14. The Airports Company shall be entitled to appropriate any monies received by it 

from us hereunder towards the payment of such causes of debt or amount owing 

by the Concessionaire to the Airports Company as it may determine in its absolute 

discretion. 

15. For the purposes of the giving of any notice, the serving of any process and for 

any purposes arising from this deed of suretyship, we choose the following 

addresses as our domicilium citandi et executandi ("domicilium"): 

For:  

 

For:  

 

 

For:  

 

 

 

16. Any notice given in terms of this deed of suretyship which: 
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16.1 is delivered by hand during normal business hours to our domicilium shall be 

presumed, to have been received by us at the time of delivery; and 

16.2 is posted by prepaid registered post from an address within the Republic of 

South Africa to our domicilium shall be presumed to have been received by us 

on the 14th day after the date of posting. 

17. No consensual cancellation, variation or modification of the terms of this deed of 

suretyship shall be binding on the Airports Company unless reduced to writing and 

signed by or on behalf of the Airports Company and ourselves. 

18. We shall be responsible for all costs, charges and expenses of whatsoever nature 

which may be incurred by the Airports Company in enforcing its rights in terms 

hereof including legal costs on the scale between attorney and client and 

collection commission irrespective of whether any action has been instituted 

against us or not. 

19. The costs of the preparation of this deed of suretyship shall be paid by the Airports 

Company. 

 

Signed at                                on                                                             . 

 _______________________________ 
  

Signed at                                on                                                             . 

 _______________________________ 
  

 

Signed at                                on                                                             . 

 _______________________________ 
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SHEDULE 6 
 

DEBIT ORDER FORM 
 
 

SEE ATTACHED the Airports Company DEBIT ORDER INSTRUCTION FORM AND 
DEBIT ORDER PAYMENT SCHEDULE. THE AMOUNT INSERTED ON THE FORM 
MUST INCLUDE VAT. THIS AMOUNT WILL ESCALATE EACH YEAR ON THE 
ANNIVERSARY DATE OF THE CONCESSION AGREEMENT. 
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Schedule 7 
 

TRANSACTION ADDEDNUM 
 
 

 

1.DETAILS 

Airport name [] 

 
Site Location at the Airport  
 
1. Mark on appropriate map 
2. Include photographs of site 
3. Include dimensions 

 

[] 

Site Reference Number [] 

Media Type [] 

Name Party who which owns the Site [] 

Agreement Number [] 

2.CONSESSIONAIRE’S DETAILS 

The Concessionaire [] 

Concessionaire’s Registration Number [] 

Postal address of the Concessionaire [] 

Chosen domicilium of the Concessionaire Physical Address: [] 

 Telefax Number: [] 

 Attention: [] 

Concessionaire’s VAT Registration Number [] 

Tender Reference Number [] 

Commencement Date [] 

Termination Date [] 

Guaranteed Minimum Consideration (Monthly) [] 

Turnover Rental Percentage [] 
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Escalation 
annually as per the annual CPI increase on 

every lease anniversary and will be capped at 

a minimum of 5% and a maximum of 7%. 

 

Security Deposit  R [] 

3. MINIMUM AMOUNT OF INSURANCE COVER OF CONCESSIONAIRE 

R10,000,000.00 in respect of public liability 

insurance for land side areas of the Airport 

 

R10,000,000.00 in respect of public liability 

insurance for airside areas of the Airport, but 

with no direct access to the apron and third 

party aircraft 

 

R100,000,000.00 in respect of public liability 

insurance for airside areas of the Airport with 

direct access to the apron and third party 

aircraft 

 

 

4.  Further material terms of the Concession Agreement applicable to Sites  

4.1 Electrical Supply 

Point of supply will be determined by the Airports Company electrical 

personnel; the tenant will be required to connect at the provided location with 

a use of qualified personnel. A copy of certificate of compliance should be 

issued in respect of an electrical installation.  

4.2 General Condition of Electrical Supply 

Application of the supply of electricity shall be made in writing using a 

standard template form available at the Airports Company electrical 

department. The Airports Company’s electrical department shall have a right 

of admittance to inspect and examine the electrical installation in the Premise/ 

and or Site so that it adheres to SANS 10142-1. Any illegal connection will 

result in a penalty of R5 000.00 to be issued to the guilty Concessionaire. 
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4.3 Measurement of Electricity 

4.3.1 Metering: The Concessionaire will be required to install an electronic 

meter at the point of supply that will be used for measuring electricity 

consumed for monthly billing. 

4.3.2 Tariff structure: All electricity accounts at the Airports Company’s Airports 

are based on Eskom tariffs which are accessible on their website 

http://www.eskom.co.za.  

4.3.3 Reading of meters will be conducted by the Airports Company’s electrical 

personnel or their appointed agents once a month. For any calculation, 

reading or metering error found in respect to any account, the error shall 

be rectified in the accounts and applied for the period affected. 

4.3.4 Payment of charges will be payable monthly based on an invoice provided 

by the Airports Company Shared Services/Finance department reflecting 

electricity charges. 

4.3.5 Should the tenant dispute an electricity account the tenant is not entitled 

to omit payment thereof but the account shall be settled in full pending 

resolution of such dispute. 

 

4.4 Right of Admittance to inspect, test and /or do maintenance work 

The Airports Company’s electrical Department, shall through its employees, 

contractors, their assistants and advisers, have access to any site for the 

purposes of: 

4.4.1 Inspecting and examining any service mains and anything connected 

herewith; and 

4.4.2 Enforcing compliance with the provisions of SANS 101402. 

 

4.5 Load Requirements 
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4.5.1 The power factor of any load should be maintained between 0.85         

lagging and 0.9 leading. 

4.5.2 Where, for purposes of complying with sub-section 1, it is necessary to 

install power factor corrective devices, such corrective devices shall be 

connected to each site. 

4.5.3 The consumer/tenant shall, at his/ her own cost, install such corrective 

devices. 

4.6 Airport Extension  

4.6.1 Should the Airports Company construct and operate the new Midfield 

Passenger and or Cargo Terminal at O.R. Tambo International Airport 

during the period of the Concession or any extension thereof, these new 

indoor/outdoor/activation Sites are not included in the Concession Right. 

 

4.6.2 Should the Airports Company, during the period of the Concession or any 

extension thereof, construct and operate the extension of the Cape Town 

International Airport domestic arrivals terminal and /or the King Shaka 

International Airport passenger terminal and /or any other extension at the 

Regional Airports, these Sites will be included in the Concession Right 

from the commencement of operations as these areas will have extended 

the current terminals. 

 

4.6.3 The minimum rental at date of commissioning will be increased by the 

proportion of new terminal Site created in proportion to the existing and 

new Sites at a discount of 25% of the amount computed in terms of the 

site area increase. 

 

4.6.4 Should the anniversary of the existing Concession Agreement’s rental 

escalation be less than 6 months, the escalation will only be computed on 

the existing rentals i.e. R2 000 000.00 (Two Million Rand) per month, 

however all future annual escalations thereafter will be on the total rentals 

payable the month before escalation. 

 
 

For  []  - CONCESSIONAIRE 
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Signature:   

 who warrants that he / she is duly authorised thereto 

 
Name:            
 
Capacity: 
 
Authority: 
 

 
 
 
 
 
 

 

 
 
THUS DONE AND SIGNED at _____________________________________ on this  

 
the ________________ day of  20[●]. 
 
 
 

For  AIRPORTS COMPANY SOUTH AFRICA SOC LIMITED 
 
 

Signature:   

 who warrants that he / she is duly authorised thereto 
 
Name:            
 
Capacity: 
 
Authority: 
 

 
 
 
 
 
 

 

 
 
THUS DONE AND SIGNED at _____________________________________ on this  

 
the ________________ day of  20[●]. 
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ANNEXURE A:  

ANTI-CORRUPTION UNDERTAKINGS 

1. The Service Provider do hereby agrees and undertakes that in accordance with 

this agreement and the transactions contemplated by this agreement, it will 

comply with all applicable laws and anti-corruption laws, rules and regulations, 

decrees and/or official government orders of the Republic of South Africa, with 

particular reference but not limited to the provisions of the Prevention and 

Combating of Corrupt Activities Act 12 of 2004,  the Airports Company Act 44 of 

1993, the Airports Company Amendment Act 2 of 1998, the Public Finance 

Management Act 1 of 1999 and the Constitution of the Republic of South Africa; 

and the laws of any country where any of the parties will undertake the 

performance of their obligations in connection with this agreement. 

2. The Service Provider represents, warrants and undertakes that it, and each of its 

owners, directors, officers, employees, and every other person acting on its 

behalf will not engage in acts or transactions (including any not involving a party), 

otherwise in violation of or inconsistent with the principles of any applicable anti-

corruption legislation, including but not limited to anti-corruption laws of the 

Republic of South Africa or successor legislation. For the purposes of this 

undertaking, the applicable laws of the Republic of South Africa, and the laws of 

any other country where any of the parties will undertake the performance of their 

obligations, shall be deemed to apply to each party regardless of whether the 

party is otherwise subject to those laws. 
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3. The Service Provider do hereby agrees and undertakes that in accordance with 

this agreement whether in the Republic of South Africa or elsewhere, it and each  

its affiliates have and will apply effective disclosure controls and procedures; 

have and will maintain proper and accurate books, records and accounts, for a 

period of at least three (3) years after the period to which they relate, which, in 

reasonable detail, accurately and fairly reflect any and all payments made, 

expenses incurred and assets disposed of; and have and will maintain an internal 

accounting controls system that is sufficient to ensure the proper authorisation, 

recording and reporting of all transactions  to provide reasonable assurances that 

violations of the anti-money laundering or anti-corruption laws of the applicable 

jurisdictions will be avoided, prevented, detected and deterred. 

 

4. The Service Provider represents and warrants that: 

4.1. to the best of its knowledge and belief neither it nor any of its directors, or 

other officers, employees, partners, shareholders, agents, consultants or 

representatives:  

4.1.1.has at any time been found by a court in any jurisdiction to have 

engaged in any corrupt activity (or similar conduct);  

4.1.2.has at any time admitted to having engaged in any corrupt activity; 

4.1.3.has at any time been investigated or been suspected in any 

jurisdiction of having engaged in any corrupt activity (or similar 

conduct). 

 

5. The Service Provider confirms that it does not know or have any reason to 

suspect that:  

5.1. the proceeds, funds or property that are the subject of any transactions 

under this agreement involving the parties are or will be derived from, or 

related to, any illegal and fraudulent activities under any applicable laws; 

and  
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5.2. the proceeds, funds or property that are or will be the subject of such 

transactions are not intended to commit, further, or sponsor a violation of 

applicable law, including but not limited to violations of any tax, customs 

or revenue laws; 

6. If at any time Airports Company of South Africa (ACSA) becomes aware that any 

of the circumstances represented or warranted in this agreement are not as it has 

confirmed, it will notify the Service Provider immediately in writing. 

7. In the event that ACSA believes in good faith that the Service Provider may not 

be in compliance with the undertakings and/or requirements set forth in this 

agreement, then ACSA shall advise the Service Provider in writing of its good 

faith belief and the Service Provider shall co-operate fully with any and all 

enquiries undertaken by or on behalf of the party in connection therewith, 

including the provision by the Service Provider of personnel and supporting 

documents and affidavits, if reasonably deemed  

8. Service Provider shall subject to this agreement, allow ACSA to review or audit 

its books, records and files relating to this agreement and  will provide information 

and answer any reasonable questions that the other parties may have and will 

raise relating to its performance of this agreement.  

9. BUSINESS COURTESIES, GIFTS, ENTERTAINMENT AND DONATIONS 

9.1 The Company acknowledges that exchanging courtesies such as modest gifts, 

meals and entertainment are a common business practices intended to build 

generosity and establish trust in the business relationship. The occasional 

exchange of entertainment and gifts, as stipulated in the Airports Company 

South Africa Code of Ethics and Business Conduct policy, may be appropriate, 

providing such courtesies are not specifically projected to influence any 

procurement or sales decision and the Company employee who obtains such 

gift.   

9.2 Privileges, bribes or kickbacks of any kind must never be solicited, accepted or 

offered, either directly or indirectly. This includes, but not limited to money, loans, 

equity, special privileges, personal favours, benefits or services. Such favours 

may be considered bribery, which infringes South African Law and is in 

contradiction with the Company Code of Ethics and Business Conduct.  
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9.3 Any employee / Service Provider found guilty of the above actions shall be 

disciplined by the Company and will face criminal action. Furthermore, any 

person who has offered the Company employees a bribe or who has given a 

bribe as a result of a request / demand from an employee of the Company, shall 

have their concluded contracts terminated with immediate effect, face criminal 

action and shall be excluded from doing business with the Company in future. 

 

 

 

10. ACSA TIP-OFFS ANONYMOUS 

10.1 The Service Provider is required, in terms of the Airports Company South Africa 

Code of Ethics, to report any unethical activities to the Company’s Tip-offs 

Anonymous Hotline to: 0800 00 8080. 

10.2 Users of the ACSA Anti-Corruption Hotline shall act in good faith and shall not 

make false accusations when reporting any concerns. Any party who knowingly 

or recklessly makes false or misleading statements or disclosures shall be 

subject to disciplinary action (internal parties) alternatively face civil / criminal 

prosecution. 

 

 


